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District of Columbia 


1 Board of Tax Appeals for the District of 

Columbia 

Counsel: Davies, Richberg, Beebe, Busie & Richardson 

Docket No. 31 

Address 815 15th St., N. W. 

| 

Colgate Palmolive Peet Company, Petitioner, i 

vs. j 

District of Columbia, Respondent. 

Docket 

Proceedings Memorandum \ 

Business Privilege | 

Petition filed—Taxpayer notified A. A. Notified 
Issue joined, hearing set for 9/21/38 
Motion for continuance to 10/19/38 Granted 
Stipulation of Facts filed by petitioner. 

Hearing 

Brief filed by petitioner. I 

Findings of Fact, Opinion and Decision 
Petition for Review. Notice of Filing petition j 
Statement of Evidence 

2 Endorsed: Received and Filed Aug 13 1938 
Board of Tax Appeals for the District of Columbia 

| 

Board of Tax Appeals for the District of Columbia 

Docket No. 31 

Colgate Palmolive Peet Company, Petitioner, 

vs. 

District of Columbia, Respondent. 

Petition 

The above-named petitioner petitions for a cancellation 
of assessment of taxes against it and alleges as follows: 


Date 
1938 
Aug. 13 
Sept. 6 
” 15 
Oct. 15 
” 19 
” 26 
Nov. 2 
Dec. 1 
” 30 
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1. The petitioner is a corporation incorporated under the 
laws of the State of Delaware with principal office at 105 
Hudson Street, Jersey City, New Jersey; the taxes in con¬ 
troversy were paid within three years immediately pre¬ 
ceding May 16,1938 and were paid involuntarily. 

2. The taxes in controversy are Business Privilege 
License and Gross Receipts Taxes for the fiscal year end¬ 
ing June 30, 1938; the Business Privilege License Taxes 
are in the amount of $20.00 and the Gross Receipts Taxes 
are in the amount of $1,789.66; the total amount of taxes 
in controversy herein are $1,809.66. 

3. The notice of assessment of the Business Privilege 
License Taxes was dated December 15, 1937, as will ap¬ 
pear in the copy of the notice of assessment hereto attached 
as Exhibit A, and the Business Privilege License Taxes 
were paid by the petitioner under protest in writing on 
December 17, 1937 as will appear in the copy of the peti¬ 
tioner’s letter of said date hereto attached as Exhibit B; 
the notice of assessment of Gross Receipts Taxes was un¬ 
dated but was received by the petitioner on or about Decem¬ 
ber 30, 1937, a copy of said notice of assessment be- 

3 ing hereto attached as Exhibit C; said Gross Re¬ 
ceipts Tax was paid by the plaintiff under protest 
in writing on December 30,1937 and March 30,1938 as will 
appear from the petitioner’s letters of said dates hereto 
attached as Exhibits D and E respectively. 

4. The assessment of the taxes set forth on the notices 
of assessment was based upon the following errors: 

(a) The District of Columbia erred in finding that the 
petitioner received gross receipts from business in the Dis¬ 
trict of Columbia during the calendar year 1936 in the 
amount of $455,496.62, instead of finding that said gross re¬ 
ceipts for such period amounted to not more than $947.82. 

(b) The District of Columbia erred in holding that the 
petitioner’s gross receipts from transactions in interstate 
commerce constituted gross receipts from business in the 
District of Columbia within the purview of Title VI of the 
District of Columbia Revenue Act of 1937. 

(c) The District of Columbia erred in failing to hold 
that if Title VI of the District of Columbia Revenue Act 
of 1937 imposed a tax on the petitioner’s receipts from sales 
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in interstate commerce, such Act was invalid and void for 
the reason that it imposed a burden on interstate com¬ 
merce not authorized by the Constitution of the United 
States and contrary to the provisions of Article 1, Section 
8, Clause 3 thereof. 

(d) The District of Columbia erred in failing to hold 
that if Title VI of the District of Columbia Revenue Act of 
1937 imposed a tax on the petitioner’s receipts from sales 
in interstate commerce, said Act was invalid and void for 
the reason that a tax so imposed would constitute an excise 
not uniform throughout the United States as required by 
Article 1, Section 8, Clause 1 of the Constitution. 

4 (e) The District of Columbia erred in failing to 

hold that if Title VI of the District of Columbia 
Revenue Act of 1937 imposed a tax on petitioner’s sales 
made in interstate commerce, said Act was invalid and 
void in that it vras so arbitrary, capricious, and discrimina¬ 
tory as to amount to a taking of petitioner’s property 
without due process of law in violation of the Fifth Amend¬ 
ment to the Constitution. 

5. The facts upon which the petitioner relies as the basis 
for this proceeding are as follows: 

(a) The petitioner is engaged in the business of manu¬ 
facturing and selling soap and related products. The peti¬ 
tioner does not engage in any manufacturing in the District 
of Columbia; all products sold by it being manufactured at 
places situated outside said District. 

(b) The petitioner during the calendar year 1936 and at 
all times subsequent thereto prior to June 30, 1938 main¬ 
tained two places of business in the District of Columbia, to 
wit, at 909 H Street, N. W., and 332 D Street, S. W. At 909 
H Street, N. W. the petitioner maintained a premium store 
for the redemption of merchandise coupons. At 332 D 
Street, S. W. the petitioner maintained in a warehouse a 
small stock of certain industrial soaps manufactured by it. 
During the year 1936 the petitioner received and reported 
gross receipts from its business at said locations amounting 
to $947.82. 

(c) During the year 1936 the petitioner employed cer¬ 
tain salesmen at offices located outside the District of Co¬ 
lumbia; from time to time said salesmen entered the Dis- 
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trict of Columbia for the purpose of soliciting orders for 
the petitioner’s products from persons in the District of 
Columbia; when such orders were received by said sales¬ 
men they were forwarded to the petitioner’s offices outside 
the District of Columbia for acceptance; when and if said 
orders were so accepted by the petitioner, the mer- 
5 chandise ordered was shipped by common carrier 
from the petitioner’s plants located outside the Dis¬ 
trict to the customer in the District; invoices were written 
from and payments were made to an office of the petitioner 
located outside the District; the gross receipts of the peti¬ 
tioner from sales made as set forth in this Paragraph 
amounted, for the year 1936, to $454,548.80. 

(d) On or about October 15, 1937 the petitioner filed with 
the Assessor of the District of Columbia applications for 
Business Privilege Licenses for its places of business lo¬ 
cated in the District of Columbia, to wit, 909 H Street, N. W. 
and 332 D Street, S. W.; together with said applications it 
filed a Gross Receipts Return for the fiscal year ended June 
30, 1938 showing thereon gross receipts for the calendar 
year 1938 in the amount of $947.82. 

(e) Thereafter, on November 22,1937 the Administrator 
of the Business Privilege Tax of the District of Columbia 
notified the petitioner that it was required to file an 
amended Gross Receipts Return including therein receipts 
from sales resulting from the solicitation of orders in the 
District of Columbia; thereafter, on or about December 13, 
1937 the petitioner filed, under protest and solely to avoid 
the pains and penalties provided by Title VI of the Dis¬ 
trict of Columbia Revenue Act of 1937, an amended Gross 
Receipts Return for the fiscal year ended June 30, 1938 
showing gross receipts for the calendar year 1936 of $455,- 
496.62, copies of such protest letter and of such amended 
Return being hereto attached as Exhibits F and G re¬ 
spectively. 

(f) Thereafter, the Administrator of the Business Privi¬ 
lege Tax mailed to the petitioner the letter of which a copy 
is attached hereto as Exhibit A; pursuant to said letter the 
petitioner filed, under protest and solely to avoid the pains 
and penalties provided under Title VI of the District of 
Columbia Revenue Act of 1937, applications for Business 
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Privilege Licenses for its places of business located 

6 at 909 H Street, N. W. and 332 D Street, S. W. to¬ 
gether with the amount of $20.00 covering said 

license fees. 

(g) Thereafter, on or about December 30, 1937, the peti¬ 
tioner received a notice of assessment of Business Privi¬ 
lege Gross Receipts Taxes for the fiscal year ending June 
30,1938 amounting to $1,789.66, a copy of said notice being 
attached hereto as Exhibit C; that on or about December 30, 
1937 the petitioner paid, under protest and solely to avoid 
the pains and penalties provided by Title VI of the District 
of Columbia Revenue Act of 1937, one-half of said assess¬ 
ment, or $894.83; on or about March 30, 1938 the petitioner 
paid, under protest and solely to avoid the pains and penal¬ 
ties provided by Title VI of the District of Columbia Reve¬ 
nue Act of 1937, the balance of said assessment, or $894.83. 

WHEREFORE, the petitioner prays that this Board 
may hear the proceeding and determine that the said Busi¬ 
ness Privilege License Tax of $20.00 and the said Business 
Privilege Gross Receipts Tax of $1,789.66 were errone- | 
ously and illegally assessed and collected from petitioner; 
that Title VI of the District of Columbia Revenue Act of 
1937 did not impose a Business Privilege License Tax upon 
petitioner in that the gross receipts from petitioner’s busi¬ 
ness within the District of Columbia did not exceed $2,000; 
that said Title VI of the District of Columbia Revenue Act 
of 1937 did not impose a Business Privilege Gross Receipts 
Tax with respect to petitioner’s gross receipts from inter¬ 
state sales made in the manner set forth in Paragraph 5(c) 
hereof and that the amount of such sales, viz: $454,540.80 
were erroneously and illegally included in the assessment of 
said tax; that if said Title VI of the District of Columbia 
Revenue Act of 1937 is construed to apply to such gross re¬ 
ceipts from interstate sales then said Act as so applied is 
invalid and void; that the assessment of said Business Priv- 
ilege License Tax in the amount of $20.00 and of said Busi¬ 
ness Privilege Gross Receipts Tax in the amount of 

7 $1,789.66 be cancelled; and that the petitioner is en¬ 
titled to the refund of said sums with interest from j 

the respective dates of the payments thereof; and that the 
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Board grant to the petitioner such other and further re¬ 
lief as it may be entitled to in the premises. 

DAVIES, RICHBERG, BEEBE, BUSICK 
& RICHARDSON 
(Signed) RAYMOND N. BEEBE 
(Signed) ADRIEN F. BUSICK 
(Signed) RAYMOND C. CUSHWA 

Attorneys for Petitioner. 
815 15th Street, N. W. 
Washington, D. C. 

8 State of New Jersey, i 

County of Hudson , ss: 

(Signed) E. H. Little, being first duly sworn, says that 
he is the President of Colgate Palmolive Peet Company, 
the petitioner above named; that he has read the foregoing 
petition or has had the same read to him and is familiar 
with the statements contained therein and that the state¬ 
ments contained therein are true, except those stated to be 
upon information and belief, and those he believes to be 
true. 

(Signed) E. H. LITTLE 

Subscribed and sworn to before me this 10th day of 
August, 1938. 

(Signed) THOMAS C. GALLIGAN 
(Seal) Notary Public 

My commission expires March 25,1941. 

9 Exhibit A 

Endorsed: Received Dec 16 1937 Tax Dept. 

Government of the District of Columbia 
Office of the Assessor 

December 15, 1937. 

Colgate-Palmolive-Peet Company 
105 Hudson Street 
Jersey City, New Jersey 

Attention: Mr. H. E. Logan 

Gentlemen: 

This will acknowledge receipt of your letter of Decem¬ 
ber 13, together with amended gross receipts return which 
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was submitted in compliance with our letter of Novem¬ 
ber 22. 

In the last paragraph of your letter you request in¬ 
formation as to whether or not licenses have been issued for 
your places of business at 909 H Street, N. W. and 332 D 
Street, S. W., in the District of Columbia. These licenses 
were issued and mailed direct to these places of business, 
but they have been issued in error as you reported gross 
receipts as less than $2,000.00 and were issued licenses 
without charge, whereas in view of your amended gross re¬ 
ceipts return, your gross receipts in the District of Colum¬ 
bia exceeded $2,000.00 for the calendar year of 1936. There¬ 
fore, it will be necessary for you to apply for a license for 
each place of business in the District of Columbia and pay 
the $10.00 filing fee for each license procured. 

We are enclosing two application blanks for your use in 
applying for licenses. Please complete same and return 
to this office with check in amount of $10.00 for each appli¬ 
cation. 

Very truly yours, 

A. F. BROOKE 

H/C Administrator Business 

Enc. Privilege Tax 

The assessor crossed out the side of the license card pro¬ 
vided for fiscal year sales. 

10 Exhibit B 

Colgate-Palmolive-Peet Company 
Executive Offices 
105 Hudson Street 
Jersey City, New Jersey 
December 17, 1937. 

Government of the District of Columbia, 

Office of the Assessor, 

Washington, D. C. 

Attention: Mr. A. F. Brooke, Administrator Business 

Privilege Tax 

Gentlemen: 

In compliance with your letter of December 15th and to 
avoid the pains and penalties provided by Title VI of the 
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District of Columbia Revenue Act of 1937, we are enclosing 
herewith, applications for licenses at our places of business 
at 909 H Street, N. W. and 332 D Street, S. W. in the Dis¬ 
trict of Columbia, together with our check in the amount of 
$20. to cover such licenses, under protest, however, and 
without waiver of our rights to contest the validity of said 
Title VI and of the regulations and rulings purporting to 
construe the same. 

In the gross receipts return which we submitted with our 
prior applications for licenses upon the above locations 
under date of October 15, 1936, we properly reported 
$947.82 as the gross receipts for the calendar year 1936 
from business carried on at such locations. Your recent 
ruling that it will be necessary for us to file the additional 
applications enclosed and make the enclosed payment with 
respect thereto is, in our opinion, unauthorized under the 
statute. 

In filing this protest, we respectfully refer you to our 
letter of December 13th for a more detailed statement of 
the facts and of the grounds for this protest. 

Will you kindly forward the licenses, when issued, to this 
office, and oblige 

Yours very truly, 

COLGATE-PALMOLIVE-PEET COMPANY 

ByHEL 

Assistant Secretary 


ee —Mr. G. Thorkilsen 
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11 Exhibit D 

Colgate-Palmolive-Peet Company 
Executive Offices 
105 Hudson Street 
Jersey City, New Jersey 
December 30,1937. 

Government of the District of Columbia, 

Office of the Assessor, 

Washington, D. C. 

Dear Sirs: 

Notwithstanding our prior correspondence and more 
particularly the facts set forth in our letter of December 
13, 1937, we have received your bill No. 15,252 demanding 
the payment of alleged net tax on gross receipts in the 
amount of $1,789.66, purporting to be the business privilege 
tax, 1938, assessed under Title VI of the District of Colum¬ 
bia Revenue Act of 1937. To avoid the pains and penalties 
provided by said Act, we are handing you herewith, our 
check No. 33791 for the first half of the alleged tax, viz: 
$894.83, payable to the “Collector of Taxes, D. C.” under 
protest, however, and without waiver of our rights to con¬ 
test the validity of said Title VI and of the regulations and 
rulings purporting to construe the same. 

Our protest herein is upon the basis of the facts and the 
grounds heretofore stated in our letter of December 13, 
1937 which are incorporated herein by reference, and upon 
the further grounds: that Congress by said Title VI did not 
intend to and did not impose a tax with respect to tax¬ 
payer’s gross receipts arising from its sales of merchan¬ 
dise shipped from without the District of Columbia to 
customers residing therein in the manner previously de¬ 
scribed; and that if said Title VI be construed to apply 
thereto it is unconstitutional and void in that it constitutes 
an excise tax which is lacking in uniformity and in that it 
is arbitrary, unreasonable and discriminatory. 

In view of the foregoing, taxpayer contends that the al¬ 
leged tax has been erroneously and illegally assessed and 
is being wrongfully collected and taxpayer expressly re- 
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serves all rights to contest the legality of said Title VI and 
to recover any and all sums paid in connection therewith. 

Yours very truly, 

COLGATE-PALMOLIVE-PEET COMPANY 
By 

BCD :kj Assistant Secretary 

Enel. 

12 Exhibit E 

March 30, 1938 

Government of the District of Columbia 
Office of the Assessor 
Washington, D. C. 

Dear Sirs: 

Notwithstanding our prior correspondence and more par¬ 
ticularly the facts set forth in our letter of December 13, 

1937, we have received your bill No. 15,252 demanding the 
payment of alleged net tax on gross receipts in the amount 
of $1,789.66, purporting to be the business privilege tax, 

1938, assessed under Title VI of the District of Columbia 
Revenue Act of 1937. To avoid the pains and penalties pro¬ 
vided by said Act, we are handing you herewith, our check 
No. 50549 for the second half of the alleged tax, viz: $894.83, 
payable to the “Collector of Taxes, D. C.” under protest, 
however, and without waiver of our rights to contest the 
validity of said Title VI and of the regulations and rulings 
purporting to construe the same. 

Our protest herein is upon the basis of the facts and the 
grounds heretofore stated in our letter of December 13, 
1937 which are incorporated herein by reference, and upon 
the further grounds; that Congress by said Title VI did not 
intend to and did not impose a tax with respect to tax¬ 
payer’s gross receipts arising from its sales of merchandise 
shipped from without the District of Columbia to customers 
residing therein in the manner previously described; and 
that if said Title VI be construed to apply thereto it is un¬ 
constitutional and void in that it constitutes an excise tax 
which is lacking in uniformity and in that it is arbitrary, un¬ 
reasonable and discriminatory. 
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In view of the foregoing, taxpayer contends that the al¬ 
leged tax has been erroneously and illegally assessed and is 
being wrongfully collected and taxpayer expressly reserves 
all rights to contest the legality of said Title VI and to 
recover any and all sums paid in connection therewith. 

Yours very truly, 

COLGATE-PALMOLIVE-PEET COMPANY 
By H E LOGAN 

BCD :kj Assistant Secretary 

Enel. 

13 Exhibit F 

Colegate-Palmolive-Peet Company 
Executive Offices 
105 Hudson Street 
Jersey City, New Jersey 
December 13,1937. 

Government of the District of Columbia, 

Office of the Assessor, 

Washington, D. C. 

Attention: Mr. A. F. Brooke, Administrator, Business 

Privilege Tax 

Dear Sirs: 

In compliance with your letter of November 22, 1937, and 
to avoid the pains and penalties provided by Title VI of the 
District of Columbia Revenue Act of 1937, we are filing 
with you herewith, an amended gross receipts return show¬ 
ing the gross receipts derived, during the calendar year 
1936, from the solicitation of orders in the District of Co¬ 
lumbia by any employee, agent or other representative of 
this company, under protest however, and without waiver 
of our rights to contest the validity of said Title VI, and of 
the regulations and, rulings purporting to construe the 
same. 

The total gross receipts reported on this amended return, 
except for the amount of $947.82 heretofore reported on our 
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original return, all arise from interstate sales handled in 
the following manner: the salesmen, operating out of offices 
located without the District of Columbia, solicit orders 
which are all subject to approval at a branch or home office 
outside the District and the merchandise, when and if such 
orders are so accepted, is shipped by common carrier from 
plants located outside the District, directly to the customer; 
invoices are rendered from and payments made to a branch 
or home office located without the District. We have no 
sales office within the District and no salesman, temporarily 
within the District, has authority to bind the Company upon 
orders solicited there. 

We contend that the District of Columbia extends to this 
Company no privilege of engaging in such interstate busi¬ 
ness and it therefore is not entitled to exact any tax or 
license fee with respect thereto; nor does said Title VI, 
when properly construed, levy any tax upon this Company 
with respect to such solicitation of orders in the manner 
above indicated. 

14 It is also our contention that said Title VI does 
not by its terms include such interstate sales or the 
gross receipts derived therefrom and the regulations and 
rulings of the Commissioners purporting to include the 
same constitute an unwarranted attempt to broaden the 
scope of said Act and are illegal and void. 

It is our further contention that if said Title VI be con¬ 
strued to include the gross receipts from such interstate 
business within the scope of said tax, or to require the pro¬ 
curing of any license to so solicit orders for such interstate 
sales, then said Title VI is unconstitutional and void for the 
reasons, among others, that it imposes an illegal burden 
upon interstate commerce and constitutes the taking of 
property without due process of law. 

Under date of October 15, 1937, we filed application for 
licenses at 909 H Street, N. W. and 332 D Street, S. W. in 
the District of Columbia and in our original gross receipts 
return filed at the same time, we reported the gross receipts, 
viz: $947.82 for the calendar year 1936 from business car¬ 
ried on at said locations. We have not received such 
licenses and shall appreciate your early advice as to 
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whether they have been issued, and if not, the reasons, if 
any, for withholding the same. 

Very truly yours, 

COLGATE-PALMOLIVE-PEET COMPANY 
By H. E. LOGAN 

BCD :kj Assistant Secretary 

Enel. 

Via Airmail 
Special Delivery 

15 Exhibit G 

Endorsed: Posted Year 1936 Pay’t Record Calendar 
Tax Record L 

Your books and records must be kept open for inspection 
at all business hours of the day. 

Amended Return 

1938 | 

Government of the District of Columbia 
Office of the Assessor 


Return on Gross Receipts 


Name Colgate-Palmolive-Peet Company 
Address 105 Hudson Street, Jersey City, New Jersey 
Year ended December 31, 1936 or for the period from 
— 193 , to — 193 . 

Kind of business Selling Soap and Soap Products, etc. 
Date business commenced, if business was started after 
January 1,1936 . 

Gross Receipts 

Gross sales from merchandise, less sales re¬ 
turned .$455,496.62 

Receipts from services and other business_$. 

Gross receipts .$455,496.62 

Less exemption.$ 2,000.00 
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Taxable gross receipts .$453,496.62 

Tax at 2/5 of 1%.$ 1,813.99 

Less tangible personal property tax paid for 
1938 .$ 24.33 

Amount of tax to be paid.$ 1,789.66 

If tax for entire year is to be paid, bring personal prop¬ 
erty tax receipt for 1938, when presenting this statement. 
First-half due October, 1937. Second-half due March, 1938. 

Affidavit 

State of New Jersey, 

County of Hudson, ss: 

I solemnly swear that I have examined the foregoing and 
that it is a full, true, and correct statement of all taxable 
gross receipts, according to my best knowledge and belief. 

Name Colgate-Palmolive-Peet Company Address 105 
Hudson Street Jersey City, New Jersey Per H. E. Logan 
Asst. Secy. 

Subscribed and sworn to before me this 13 day of De¬ 
cember 1937 

N. W. SIMPSON 

BASIS FOR ASSESSMENTGross receipts for calen¬ 
dar year ending December 31, 1936. If taxpayer was not 
engaged in business for the whole of 1936, then report gross 
receipts for one year from date of beginning business. If 
taxpayer was not engaged in business for one year prior to 
August 17, 1937, then report gross receipts for the period 
he was so engaged. Bill will be rendered. For further in¬ 
formation apply at Room 16, District Building. 

16 Endorsed: Received and Filed Nov 2 1938 Board 
of Tax Appeals for the District of Columbia 

Opinion No. 48 

Board of Tax Appeals for the District of Columbia 

Docket No. 31 

Colgate Palmolive Peet Company, Petitioner, 

vs. 

District of Columbia, Respondent. 

Findings of Fact and Opinion 

The Assessor of the District of Columbia assessed the 
petitioner, and the petitioner paid to the District of Colum- 
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bia the sum of $789.66 as a business privilege tax for the j 
fiscal year ending June 30, 1938, under Title VI of the Dis- j 
trict of Columbia Revenue Act of 1937. The petitioner also 
paid to the District the sum of $20 as license fees for two 
places of business in the District for the same fiscal year. 
The petitioner seeks refund of such sums. It is alleged by 
the petitioner that the tax was assessed in error, in that 
(a) the Assessor erred in the determination of the peti¬ 
tioner’s gross receipts in the District of Columbia for the 
calendar year 1936, (b) the Assessor erred in holding that 
gross receipts from interstate commerce were from busi¬ 
ness in the District, (c) the tax is a burden on interstate 
commerce, (d) the tax is not uniform throughout the United 
States, and (e) the tax is so arbitrary, capricious and dis¬ 
criminatory as to amount to a taking of petitioner’s prop¬ 
erty without due process of law. 

Findings of Fact 

The petitioner is a Delaware Corporation with its prin¬ 
cipal place of business at Jersey City, New Jersey. It is j 
engaged in the business of selling soap and soap products, j 
During the calendar year 1936 it maintained a warehouse in I 
the District of Columbia from which it sold merchandise 
to its customers in the amount of $1663.12. During 
17 the same year it maintained a premium store in the 
District for the redemption of merchandise coupons. 
In addition to the activities just enumerated the petitioner j 
sold merchandise to customers in the District of Columbia 
in the amount of $454,548.80. Such sales were the result of j 
orders solicited in the District by employees of the peti- I 
tioner, subject to approval by the petitioner at an office 
without the District. The merchandise so sold was shipped 
from a point without the District to the customers within 
the District by common carriers. 

On or about October 15,1937, the petitioner filed with the i 
Assessor its return of gross receipts showing gross receipts | 
in the District for the calendar year 1936 in the amount of 
$947.82. On November 22, 1937, the Assessor notified the 
petitioner that it was required to file an amended petition in¬ 
cluding therein receipts from sales resulting from the 
solicitation of orders in the District of Columbia. 
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On or about December 13, 1937, the petitioner filed its 
amended return under protest showing gross receipts for 
the calendar year 1936 in the amount of $455,496.62. There¬ 
upon the Assessor assessed against the petitioner a tax 
equal to two-fifths of one per centum of the gross receipts 
shown on the amended return, less an exemption of $2,000, 
or a tax of $1813.99, less the sum of $24.33 paid as a tangible 
personal property tax, or a net tax of $1789.66. Such tax 
was paid by the petitioner in equal instalments on Decem¬ 
ber 30,1937, and March 30,1938, respectively, under protest 
4 ‘to avoid pains and penalties provided by said Act.” 

On December 17,1937, the petitioner, under protest, paid 
to the District of Columbia the sum of $20 for business 
privilege licenses for the two places of business maintained 
by it within the District for the fiscal year ending June 30, 
1938. 

This proceeding was filed on August 13, 1938. 

Opinion 

This proceeding was filed under the provisions of Section 
6 of Title IX of the District of Columbia Revenue Act of 
1937, as amended. It reads as follows: 

18 “Sec. 6. Any taxpayer who shall have paid within 
three years immediately preceding the approval of 
this Act any tax to the District involuntarily, and under cir¬ 
cumstances which according to law would entitle such tax¬ 
payer to the right to sue at law for the recovery of such 
tax, may within ninety days from the approval of this Act, 
appeal from the imposition of such tax in the same manner 
and to the same extent as set forth in sections 3 and 4 of this 
title.” 

At the conclusion of the hearing the respondent moved to 
dismiss this proceeding on the ground that the tax was not 
paid involuntarily, and, therefore, the Board is without 
jurisdiction. 

The tax here involved was paid under protest “to avoid 
pains and penalties provided by said Act,” meaning Title 
VI of the District of Columbia Revenue Act of 1937. The 
only penalty provided by the Act for non-payment of the 
tax was a penalty of one per centum for each month of de¬ 
fault. While it is true that the tax could be collected by dis- 
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traint as in case of other taxes, and there was a provision 
that the license to do business might be forfeited, after 
hearing, for non-payment, there was no threat of distraint 
or forfeiture at the times of the payment of the tax. There 
was then merely the penalty of one per centum per month 
of default. The Board has heretofore considered the ques¬ 
tion here raised in Harry Panitz et al v. District of Co¬ 
lumbia D. C. B. T. A. Docket No. 22, and there held that the 
payment of a tax to avoid the imposition of such penalty did 
not render the payment involuntarly. Most of the decisions 
upon which the petitioner relies in its brief were considered 
by the Board in reaching its conclusion in the Panitz case, 
and such cases that were not there considered have been 
found upon study to be based upon facts and circumstances 
under which the tax was paid to release property or to 
avoid its seizure. 

It, therefore, follows that this proceeding must be dis¬ 
missed in so far as the tax is concerned. 

The situation concerning the two license fees is different. 
The fees were paid in order to permit the petitioner to con¬ 
tinue in business in the District of Columbia, and therefore, 
paid under such duress as to make the payment involun¬ 
tary. They were paid to obtain licenses for premises 
19 332 D Street, Southwest, Washington, D. C., in which 

is maintained a warehouse from which sales of mer¬ 
chandise are made; and premises 909 H Street, Northwest, 
Washington, D. C., in which is maintained a premium store 
for the redemption of merchandise coupons. 

There is no question concerning the character of the first 
mentioned establishment. With respect to the premium 
store the Board is of the opinion that the activities carried 
on therein were commercial and required a license for their 
continuance under the provisions of Title VI of the Act. 

Some question has arisen as to the jurisdiction of the 
Board to entertain appeals from the assessment, and pay¬ 
ment of license fees under Title VI of the Act. The Board 
is of the opinion that a license fee is comprehended in the 
term “any tax”, found in Section 6 of Title Xi of the Dis¬ 
trict of Columbia Revenue Act of 1937, as amended, quoted 
above. 

The Board is further of the opinion that the license fees 
exacted from the petitioner were not erroneously collected 
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from the petitioner, and that the petitioner is not entitled to 
a refund thereof. 

Decision will be entered for respondent. 

JO. V. MORGAN 
Member Sole 

November 2, 1938 

20 Endorsed: Received and Filed Nov. 2 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 31 

Colgate Palmolive Peet Company, Petitioner , 

vs. 

District of Columbia, Respondent. 

Decision 

This matter came on to be heard upon the petition filed 
herein and after consideration thereof it is by the Board 
this 2nd day of November, 1938 

ADJUDGED AND DETERMINED that the motion of 
the respondent to dismiss this proceeding for lack of juris¬ 
diction be and the same is hereby granted in so far as this 
proceeding relates to the business privilege tax for the 
fiscal year ending June 30,1938, in the sum of $1789.66, paid 
by the petitioner to the District of Columbia, 

AND IT IS FURTHER ADJUDGED AND DETER¬ 
MINED, That the sum of $20 paid by the petitioner to the 
District of Columbia for two business privilege licenses for 
the fiscal year 1938 was not collected erroneously, and that 
the petitioner is not entitled to any refund thereof. 

(Signed) JO. V. MORGAN 
Member Sole 
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21 Endorsed: Received and Filed Dec 1 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 31 

Colgate Palmolive Peet Company, Petitioner , 

vs. 

District of Columbia, Respondent. 

Notice of Filing Petition for Review 

To: Elwood H. Seal, Esquire, 

Corporation Counsel of the District of Columbia, 

District Building, 

Washington, D. C. 

Counsel for Respondent. 

Please take notice that the petitioner on December 1, 
1938, filed with the Clerk of the Board of Tax Appeals for 
the District of Columbia a petition for review by the United 
States Court of Appeals for the District of Columbia of the 
decision of the Board heretofore rendered in the above 
cause. A copy of the petition for review, which includes the 
assignments of error and the designation of record, as 
filed, is hereto attached and served upon you. 

Dated this 1st day of December, 1938. 

ADRIEN F. BUSICK 
815-15th Street, N. W., 
Washington, D. C. 

Attorney for Petitioner. 

Service of the foregoing notice, together with a copy of 
the petition for review, is hereby acknowledged this 1st day 
of December, 1938. ! 

ELWOOD H. SEAL 

HJ 

Corporation Counsel of the 
District of Columbia, 
Attorney for Respondent. 
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22 Endorsed: Received and Filed Dec 1 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 31 

Colgate Palmolive Peet Company, Petitioner, 

vs. 

District of Columbia, Respondent. 

Petition of Colgate Palmolive Peet Company for Review 
by the United States Court of Appeals for the District 
of Columbia of a Decision by the Board of Tax Appeals 
for the District of Columbia 

Colgate Palmolive Peet Company, the petitioner in this 
cause, by Adrien F. Busick, its attorney, hereby files its 
petition for a review by the United States Court of Ap¬ 
peals for the District of Columbia of the decision of the 
Board of Tax Appeals for the District of Columbia 
rendered November 2, 1938, dismissing the proceeding for 
lack of jurisdiction insofar as it related to the business 
privilege tax for the fiscal year ending June 30, 1938, in 
the sum of $1789.66, paid by the petitioner to the District 
of Columbia, and determining that the sum of $20.00 paid 
by the petitioner to the District of Columbia for two busi¬ 
ness privilege licenses for the fiscal year 1938 was not 
collected erroneously. 

I. 

The petitioner is a corporation incorporated under the 
laws of the State of Delaware with principal office in Jersey 
City, New Jersey. 

II. 

Nature of the Controversy. 

(a) The controversy involves two questions. First, 
whether or not the business privilege tax for the fiscal year 
ending June 30, 1938, in the amount of $1789.66, was 

23 paid by the petitioner to the District of Columbia 
involuntarily, and under circumstances which ac¬ 
cording to law would entitle the petitioner to the right to 
sue at law for the recovery of such tax, within the meaning 
of Section 6 of Title IX of the District of Columbia Rev- 
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enue Act of 1937, as amended; and, second, whether re¬ 
ceipts from interstate sales made by the petitioner to per- j 
sons in the District of Columbia, in the manner hereinafter 
described, constituted gross receipts from business in the 
District of Columbia within the meaning of Title VI of the 
District of Columbia Revenue Act of 1937, and if so, 
whether such Act, as so applied, is constitutional. 

(b) The petitioner is engaged in the business of manu- I 
facturing and selling soap and soap products. During the 
calendar year 1936 it maintained a small stock of mer- | 
chandise in a warehouse in the District of Columbia from ! 
which it sold emergency orders of merchandise to its cus¬ 
tomers in the amount of $1,663.12. During the same year j 
it maintained a premium store in the District for the re¬ 
demption of merchandise coupons. In addition to such 
activities, the petitioner made interstate sales of merchan¬ 
dise to customers in the District of Columbia in the amount 
of $454,548.80. Such sales were the result of orders solic- j 
ited in the District by petitioner’s salesmen operating out 
of its Baltimore sales office, all such orders being for¬ 
warded to an office outside the District for acceptance by 
the petitioner. The merchandise so sold was shipped from 
a point without the District to the customers within the 
District by common carriers. 

(c) On or about October 15, 1937, the petitioner filed 
with the Assessor its return of gross receipts in the District j 
for the calendar year 1936 in the amount of $947.82, (the | 
correct figure, however, being, as was later discovered by j 
the petitioner and disclosed at the hearing, $1,663.12). On 

November 22, 1937, the Assessor notified the peti- i 
24 tioner that it was required to file an amended return 

including therein receipts from sales resulting from 
the solicitation of orders in the District of Columbia. On 
or about December 13, 1937, the petitioner filed its amended 
return, under protest, showing gross receipts for the cal¬ 
endar year 1936 in the amount of $455,469.62, accompanied 
by its letter of protest of December 13, 1937, setting forth 
specifically how its business was conducted and the specific 
grounds upon which it contended that its interstate sales 
were not subject to the tax. Thereupon, the Assessor 
assessed against the petitioner a business privilege tax 
for the fiscal year ending June 30, 1938, in the amount of 
$1,789.66. Said tax was paid by the petitioner, under pro- 
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test, in two equal installments, on December 30, 1937, and 
March 30, 1938. On or about December 15, 1937, the 
Assessor demanded that the petitioner file amended ap¬ 
plications for licenses and pay license taxes of $20.00 and 
on December 17, 1937, the petitioner, under protest, com¬ 
plied with such demand, paying to the District of Columbia 
the sum of $20.00 for business privilege licenses for the 
two places of business maintained by it within the District 
of Columbia for the fiscal year ending June 30, 1938. The 
petitioner filed its petition to the Board of Tax Appeals for 
the District of Columbia on August 13, 1938. 

III. 

The petitioner, being aggrieved by the findings of fact 
and conclusions of law contained in said findings and 
opinion of the Board of Tax Appeals, and by its decision 
entered in pursuance thereof, desires to obtain a review 
thereof by the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

IV. 

Assignments of Error. 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

25 (1) The dismissal of the proceeding for lack of 

jurisdiction in so far as this proceeding relates to 
the business privilege tax for the fiscal year ending June 
30, 1938. 

(2) The finding that the business privilege tax assessed 
against the petitioner was not paid involuntarily and under 
circumstances which according to law would entitle the 
petitioner to sue at law for the recovery of such tax, inas¬ 
much as said finding was not supported by the evidence. 

(3) The failure to hold that the petitioner’s receipts 
from business in the District of Columbia during the cal¬ 
endar year 1936 were less than $2,000.00 and that therefore 
no license tax was payable by the petitioner under the 
statute. 

(4) The holding that the sum of $20.00 paid by the peti¬ 
tioner for two business privilege licenses for the fiscal year 
ending June 30, 1938, was not collected erroneously. 

(5) The failure to hold that the amount of $454,548.80, 
received by the petitioner from interstate sales of mer- 
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chandise to customers in the District of Columbia, result- j 
ing from the solicitation of orders in said District, subject 
to approval at an office of the petitioner outside said 
District, the merchandise being shipped by common carrier 
from points outside the District, did not constitute gross 
receipts from business in the District of Columbia within 
the meaning of Title VI of the District of Columbia Rev- 
onue Act of 1937. 

(6) The failure to hold that if, Title VI of the District of 
Columbia Revenue Act of 1937 imposed a business privilege 
tax on said amount of $454,548.80, said Act, as so applied, 
was invalid and void for the reason that it imposed a bur¬ 
den on interstate commerce not authorized by the Consti¬ 
tution of the United States and contrary to the provisions 
of Article 1, Section 8, Clause 3 thereof. 

26 (7) The failure to hold that, if Title VI of the 

District of Columbia Revenue Act of 1937 imposed 
a business privilege tax on said amount of $454,548.80, said 
Act, as so applied, was invalid and void for the reason that 
a tax so imposed would constitute an excise not uniform 
throughout the United States as required by Article 1, Sec¬ 
tion 8, Clause 1 of the Constitution. 

(S) The failure to hold that, if Title VI of the District 
of Columbia Revenue Act of 1937 imposed a business privi¬ 
lege tax on said amount of $454,548.80, said Act, as so ap¬ 
plied, was invalid and void in that it was so arbitrary, 
capricious, and discriminatory as to amount to a taking of 
petitioner’s property without due process of law in viola¬ 
tion of the Fifth Amendment to the Constitution. 

(9) The failure to cancel the assessment of $20.00 Busi¬ 
ness Privilege License Taxes against the petitioner and to 
order the refund thereof to the petitioner. 

(10) The failure to cancel the assessment of $1,789.66 
Business Privilege Tax against the petitioner and to order 
the refund thereof to petitioner. 

V. 

Designation of Record. 

The Clerk of the Board of Tax Appeals is requested to 
prepare, certify, and transmit to the Clerk of the United 
States Court of Appeals for the District of Columbia, with 
reference to this petition, a transcript of the record in the 
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above-entitled cause, prepared and transmitted as required 
by law and by the rules of said Court, and to include in 
said transcript of record the following documents or certi¬ 
fied copies thereof, to wit: 

(1) The docket entries of all proceedings before the 
Board of Tax Appeals. 

(2) Pleadings before the Board. 

(3) Findings of fact and opinion of the Board of Tax 
Appeals. 

(4) The decision of the Board of Tax Appeals. 

27 (5) The Petition for Review, filed by the peti¬ 

tioner in the above case. 

(6) Notice of Filing Petition for Review. 

(7) Statement of Evidence. 


ADRIEN F. BUSICK 

815 15th Street, N. W. 
Washington, D. C. 

Attorney for Petitioner 


District of Columbia. »■; 

Adrien F. Busiek, being duly sworn, says that he is at¬ 
torney of record in the above cause; that as such attorney 
he is authorized to verify the foregoing petition for re¬ 
view: that he has read the said petition and is familiar with 
the statements contained therein; and that the statements 
made are true to the best of his knowledge, information, 
and belief. 

ADRIEN F. BUSICK 


Subscribed and sworn to before me this 
ceoiber, 1038. 

MARGARET 11. 
Notary Public. 


1st day of De- 

RAEDY 
D. C. 
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28 Endorsed: Received and Filed Dec 30 1938 

Board of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 31 

Colgate Palmolive Peet Company, Petitioner , 


vs. 


District of Columbia, Respondent. 

Statement of Evidence 

Tlie following is a statement of evidence submitted to the 
Board of Tax Appeals for the District of Columbia in the 
above cause, so far as necessary to the assignments of 
error as filed, reduced to a narrative form. 

At the hearing of this cause, the petitioner introduced 
evidence which was substantially the same as the findings 
of fact made bv the Board in this cause. In addition to 
such evidence, the following evidence was introduced: 


Harold E. Logan, a witness on behalf of the petitioner, 
testified in part as follows: 

I am assistant treasurer and assistant comptroller for 
the petitioner. * * * The petitioner received a letter dated 
November 22, 1937, signed by A. F. Brooke, Administrator, 
Business Privilege Tax. Said letter is as follows: 

“Government of the District of Columbia 
Office of the Assessor 


November 22, 1937 

“Colgate-Pal mol ive-Peet (’ompany, 

105 Hudson Street, 

Jersey City, X. J. 

“Attn: Tax Department. 

“Re: Title VI—Tax on Privilege 
of Doing Business—District 
of Columbia Revenue Act of 1937. 

“Gentlemen: 

“ Reference is made to your letter of October 15, and 
your gross receipts return which was filed in connection 
with the above. 
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'In your loiter of J Sic. | you state that tin* "toss re 
eeiuts return is to** locution at .”>.”>2 1). Street. S. \\ . 
2b " For your information, you are repaired to tile a 

return eowriu.e' \onr entire business done Mi the 
1 >isi riet of Columbia for the caleudai* year ot 1IK1G, wliieli 
must ineltide your sales in the District made hy your local 
offices or your avjeut or representative who solicits orders 
here. 

"It has iteen ruled, with respect to non-resident firms, 
that tin* ."elicitation of orders in die District of Columbia 
by an employee, audit or other representative amounts to 
a commercial activity, and the uro>> receipts derived from 
such hits*nes*. must he reported and tin* tax computed 
thereon, and a licence must he obtained to continue such 
business alter October lb. 1!C!<. 

"'i in; are re* pics too to tile ajit amended uross receipts re¬ 
turn, in accordance with the above, and report your entire 
business done in tiie District of ('olumbia dnrinu - the cal 
endar year of lboG. Please tile your amended return within 
2*• days from the date ot this letter. 

Very truly yours, 

(S-dj A. F. IIUOOKK 

.. I'.fi m i a is I rotor. 

Pusiness Privilege Tax.** 

"Of the total yros> receipts of jf4o"),4'd(i.t>2 derived by 
petitioner fro . sales to persons in the District of Columbia 
unriiiu - ihe year lbGG. the amount of $4oo,sG.'}..*jt) was de¬ 
rived from orders solicited by petitioner's salesmen oper¬ 
ating out of its l>a!t. .;o!v sab-** office, the orders beiiiif 
subject to approval and acceptance at the .Jersey City office 
of the co ipany, wliicii orders were taken for, and tilled by, 
ship!:.cut n.ade by common barriers from points outside* 
of the District to purchasers in the District; and the re¬ 
mainder of such uross receipts amounting to $1GG3.12 (or¬ 
iginally reported in error as $1)47.82) was derived from 
emergency orders for urgent shipment from persons within 
the District and on which delivery was made from stock 
maintained for this purpose In a warehouse within the 
District of Columbia. 

In addition to the oral and documentary evidence taken 
at the hearing in this cause, counsel for the respective 
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parties entered into a stipulation of facts which was in part 
as follows: 

“It is further stipulated and agreed thal tin* documents 
which arc attached to the petition herein as Exhibits A. i>, 
(I). H. F, and O may he received in evidence herein; 
that Kxhibits A and Ov.ore received in due course by the 
petitioner: tiiat id x h i»>i ts J», D. id, and F were received in 
due course hy the Assessor of the District oi ('olum'oia: 

that said exhibits are true and correct copies of the 
do originals <>f the <■oriunents which they purport to 
represent: that ivxhibit C herein referred to is a 
copy of ihe petitioner s amended Dross Receipts Return, 
and that tin* original thm'eol was li 1 «.*< 1 with the Assessor 
of the 1 )ist rict of (’oluiubia on or about 1 )ecember R’>. 1 DMT. 

At the hearing' of 1 hi> cause before the Hoard of Tax 
Appeals, the docile eul> referred to in the 1 oreu'oinii' para¬ 
graph were received in evidence. Said documents are at¬ 
tached to the petition herein, which petition will form a 
part of the record in this cause belore the l nited States 
Court of Appeals for tin 1 District of Columbia: and said 
documents are. by reference to said petition, incorporated 
herein as a part of this Statement of Hvidenee. 

A DUIFX F. IH’SlcK 

Sl") loth Street, X. \V. 

Washington, I). C. 


Al Ionic// for Pet it toner. 


I consent 


GLFXX SIMMOX 

./.s's/ Cot'll, ( olt)tsel. I). C. 
Januarv 4, 1939 
Approved: 

.JO. V. MORGAN 

Mew her Sole. 
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31 United States Court of Appeals for the 

District of Columbia 

Endorsed: January Term, 1939 United States Court of 
Appeals for the District of Columbia Filed Jail 14 1939 
Joseph A. Stewart Clerk 

Docket No. 31. 

Original No. 3013. 

Colgate Palmolive Peet Company. Petitioner, 

vs. 

District of Columbia. 

On consideration of the petition for extension of time to 
file tiie Statement of Evidence in the above-entitled cause, 
It is ordered that the time be and it is hereby extended to 
and including January 10, 1939. 

(Sgd.) D. LAWRENCE GRONER, 

Chief Justice 

Endorsed: Received and Filed Jan 16 1939 Board of 
Tax Appeals for tiie District of Columbia 

Certificate 

I, Phyllis A. Ragusa, Clerk of the Board of Tax Appeals 
for the District of Columbia, do hereby certify that the 
foregoing is a true copy of an Order of the United States 
Court of Appeals for the District of Columbia, extending 
the time for the filing of a statement of evidence in the 
above proceeding. 

In Testimonv Whereof. I hereunto set mv hand and affix 
* • • 

the seal of the Board of Tax Appeals for the District of 
Columbia, this 16th day of January, 1939. 

PHYLLIS A. RAGUSA 
(Seal) Clerk 

Board of Tax Appeals for the 
District of Columbia 
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32 Board of Tax Appeals for the District of 

Columbia 

Docket Xo. 31 

Colgate Palmolive Peet Company, Petitioner , 

vs. 

District of Columbia. Respondent. 

Certificate 

I, Phyllis A. Ragusa, Clerk of the Board of Tax Appeals 
for the District of Columbia, do lierebv certify that the 
foregoing pages, 1 to 30. inclusive, contain and are a true 
copy of the transcript of record, papers and proceedings on 
file and of record in my office as called for by the Desig¬ 
nation of Record in the Petition for Review in the appeal 
as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia, this 5th day of January, 1939. 


(Seal) 


PHYLLIS A. RAGUSA 
Cleric 

Board of Tax Appeals for thej 
District of Columbia 


Endorsed on Cover: Xo. 7321. Colgate Palmolive Peet 
Company, Petitioner, vs. District of Columbia. United 
States Court of Appeals for the District of Columbia Filed 
Jan 13 1939 Joseph. \Y. Stewart, Clerk. 
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IN THE 


Huttsb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


January Term, 1939 


Colgate-Palmolive-Peet Company, 

Petitioner, 


AGAINST 

District of Columbia, 

Respondent. 




No. 7321 


BRIEF OF PETITIONER 

This is a petition to review the decision of the 
Board of Tax Appeals for the District of Columbia 
in which the Board declined to take jurisdiction 
as to part of the proceedings (relating to the Dis¬ 
trict of Columbia Gross Receipts Tax paid by peti¬ 
tioner for the fiscal year ending June 30, 1938, 
in the amount of $1,789.66) on the ground that the 
payment of the tax had been voluntary, and as to 
the other portion of the proceedings (relating to 
two Business Privilege License Taxes amounting to 
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$20.00 paid by petitioner for the same period under 
the same statute) the Board held that the tax had 
been paid involuntarily, thereby giving the Board 
jurisdiction, but that the license taxes in question 
had been properly assessed and collected. With re¬ 
spect to both the Gross Receipts Tax and the License 
Taxes, the petitioner made payment only after it 
had submitted to the District of Columbia the 
specific facts as to the nature of its business in the 
District and the specific grounds of its protest. 
In each instance, the Administrator of the Busi¬ 
ness Privilege Tax ruled that petitioner was liable 
for the tax in question and, pursuant to demand 
of the District taxing authorities, petitioner made 
each payment under protest, specifically reserving 
its right to contest the legality of each ruling and 
the constitutionality of the statute. 

STATEMENT OF CASE 

This case involves the construction and applica¬ 
tion of Title VI of the District of Columbia Reve¬ 
nue Act of 1937 as originally enacted (Public Law 
No. 314, 75th Congress, approved August 17, 
1937) in so far as the gross receipts tax and the 
license taxes are concerned, and the construction 
of Section 6 of Title IX of said Revenue Act as 
amended by Public Law No. 519, approved May 16, 
1938, in so far as the jurisdiction of the Board of 
Tax Appeals is concerned. The pertinent sections 
involved are herein set out under the respective 
points. 
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There are essentially three questions involved in 
this appeal, viz: 

1. Was the payment by the petitioner under the 
circumstances hereinafter described of the Gross 
Receipts Tax of $1,789.66 made “involuntarily 
and under circumstances which according to law 
would entitle such taxpayer to the right to sue for 
the recovery of such tax” within the meaning of 
Section 6, Title IX, of the District of Columbia 
Revenue Act, as amended May 16, 1938? 

2. Were the gross receipts derived by petitioner 
from interstate sales of merchandise to customers 
in the District of Columbia resulting from the 
solicitation of orders in said District by travelling 
salesmen coming into the District for that purpose, 
such orders being subject to approval at an office 
outside of the District and the merchandise being 
shipped direct to the purchaser by common carrier 
from points outside of the District, taxable gross 
receipts within the contemplation of Title VI of 
the District of Columbia Revenue Act of 1937, as 
originally enacted? 

3. If construed to apply to gross receipts arising 
from such interstate sales, is said Title VI of the 
District of Columbia Revenue Act of 1937 as orig¬ 
inally enacted, constitutional? 

The Board of Tax Appeals held that (1) the 
payment of the gross receipts tax was voluntary, 
(2) that gross receipts derived from such inter¬ 
state sales were taxable gross receipts within the 
contemplation of Title VI and were to be con¬ 
sidered in arriving at the license fees to be paid 
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by petitioner (it is undisputed on the record that 
the intra-District sales of the petitioner were less 
than $2,000. (R.p. 28) and therefore, petitioner 
was not required to pay any license fee unless the 
gross receipts from its interstate sales were con¬ 
sidered), and (3) that Title VI as so construed 
was constitutional. 

ASSIGNMENT OF ERRORS 

The Board of Tax Appeals erred: 

(1) In holding that the Gross Receipts Tax was 
paid voluntarily and that the Board was without 
jurisdiction to determine the merits of the tax. 

(2) In failing to hold that the petitioner’s gross 
receipts from business in the District of Columbia 
were less than $2,000. within the meaning of Title 
VI of the Act, and that, therefore, no license tax 
was payable by the petitioner under the statute. 

(3) In failing to hold that the statute did not 
require petitioner to pay any tax upon its gross 
receipts from interstate business between the Dis¬ 
trict of Columbia and the states. 

(4) In the failure to hold that the gross receipts 
derived by the petitioner from interstate sales of 
merchandise to customers in the District of Co¬ 
lumbia, resulting from the solicitation of orders 
in the District of Columbia subject to approval at 
an office of the petitioner outside said District, the 
merchandise being shipped by common carrier 
from points outside the District, did not constitute 
gross receipts from business in the District of 
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Columbia within the meaning of Title VI of the 
District of Columbia Revenue Act of 1937. 

(5) In the failure to hold that if Title VI of the 
District of Columbia Revenue Act of 1937 imposed 
a tax on such gross receipts from interstate sales, 
said act, as so applied, was invalid and void for the 
reason that Congress when legislating solely for 
the District of Columbia cannot constitutionally 
levy such a tax in that such a tax imposed a burden 
on interstate commerce not authorized by the 
Constitution of the United States and contrary to 
Article I, Section 8, Clause 3 thereof. 

(6) In the failure to hold that if Title VI of the 
District of Columbia Revenue Act of 1937 imposed 
a tax on said gross receipts, the said act, as so 
applied, was invalid and void for the reason that 
a tax so imposed would constitute an excise not 
uniform throughout the United States as required 
by Article I, Section 8, Clause I of the Constitution. 

(7) In the failure to cancel the assessment of 
$20. for business privilege license taxes against 
the petitioner and to order the refund thereof to 
petitioner. 

(8) In the failure to cancel the assessment of 
$1,789.66 Gross Receipts Tax against the petitioner 
and to order the refund thereof to petitioner. 
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JURISDICTION OF THE COURT IN THIS 

CASE 

Section 4(a) of Title IX of the Act of May 16, 
1938, provides: 

“Upon such review the court shall have 
power to affirm, or if the decision of the Board 
is not in accordance with the law, to modify 
or reverse the decision of the Board, with or 
without remanding the case for hearing, as 
justice may require.” 

If the court should determine in this case that 
the tax on gross receipts was involuntarily paid, it 
need not remand the case for the decision of the 
Board with respect to the legality of the levy and 
collection of the tax upon gross receipts but may 
itself decide the question. Clearly, all other points 
raised are for the decision of this court, which may 
enter such judgment in the case as justice may 
require. 

FACTS WITH RESPECT TO THE PETI¬ 
TIONER’S BUSINESS ON WHICH THE 

TAXES WERE LEVIED 

Petitioner is engaged in the manufacture and 
sale of soap and soap products. It does not engage 
in manufacturing in the District of Columbia, but 
all products sold by it to persons in the District 
are manufactured at its place or places of business 
outside the District. It has no sales office within 
the District and no salesman, temporarily within 
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the District, has authority to bind the Company 
upon orders solicited there. 

During the calendar year 1936, and continuing 
through June 30, 1938, petitioner maintained in 
a public warehouse in the District at 332 D Street 
a small stock of industrial soaps, as distinguished 
from toilet and laundry soaps, from which stock it 
made sales to persons in the District. During the 
same period, petitioner maintained a Premium 
Store in the District at 909 H Street, N. W., for the 
redemption of premium coupons. During the year 
1936, petitioner sold merchandise from this ware¬ 
house stock to persons in the District to the gross 
amount of $1,663.12. While the receipts from the 
business done within the District were less than 
$2,000., the tax authorities ruled that, inasmuch 
as petitioner’s interstate business with customers 
within the District was greatly in excess of that 
sum, petitioner was required to pay a license tax 
for these two places of business. In addition to 
above activities, the petitioner during 1936 made 
interstate sales of merchandise to customers in the 
District of Columbia in the amount of $454,548.80. 
Such sales were the result of orders solicited in the 
District by petitioner’s salesmen coming into the 
District from its Baltimore sales office, all such 
orders being taken subject to acceptance and being 
forwarded for acceptance to an office of petitioner 
outside of the District. If accepted, merchandise 
to fill such orders was shipped by common carrier 
to purchasers in the District from petitioner’s 
factory outside of the District. 
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CIRCUMSTANCES UNDER WHICH THE 
LICENSE FEES AND GROSS RECEIPTS 
TAXES WERE DEMANDED AND PAID 

On or about October 15, 1937, the petitioner 
filed with the Assessor an application for business 
privilege licenses for the two places of business 
located in the District, accompanied by a gross 
receipts return for business done within the Dis¬ 
trict for the calendar year 1936 in the amount of 
$947.82, (correct figure, however, being, as was 
later discovered by the petitioner and disclosed at 
the hearing, $1,663.12). 

In response to this application the Administra¬ 
tor of the Business Privilege Tax wrote petitioner 
on November 22,1937, that it was required to file 
an amended gross receipts return covering its 
entire business done with persons in the District 
of Columbia and including all sales, the orders for 
which were solicited within the District (R. 28). 
This letter contained the following ruling: 

“It has been ruled , with respect to non¬ 
resident firms, that the solicitation of orders 
in the District of Columbia by an employee, 
agent, or other representative amounts to a 
commercial activity, and the gross receipts de¬ 
rived from such business must be reported and 
the tax computed thereon, and a license must 
be obtained to continue such business after 
October 16, 1937.” (R. 28.) 
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Petitioner complied with this demand by filing 
an amended gross receipts return, accompanied by 
its letter of protest dated December 13, 1937, 
(Exhibit F.—R. 13), in which it protested that the 
demand for an amended return including gross 
receipts from its interstate sales was illegal, and 
petitioner specifically reserved its rights to contest 
the validity of Title VI of the Act of August 17, 
1937, and of the regulations and rulings of the 
Administrator purporting to construe the same. 
The reasons assigned as a basis for its protest 
were: 

(1) that the gross receipts, except those already 
reported on the original return, all arose from in¬ 
terstate sales solicited by salesmen sent into the 
District from the outside, the orders being taken 
subject to approval at a branch or home office of 
the petitioner outside the District—which orders, 
if accepted, were filled by shipment by common car¬ 
rier from plants outside the District directly to 
the customer, petitioner having no sales office 
within the District and no salesmen temporarily 
within the District having authority to bind the 
company upon orders solicited there; 

(2) that the District of Columbia extended to 
petitioner no privilege of engaging in such inter¬ 
state business and could not exact any Gross Re¬ 
ceipts Tax or license fee with respect to such inter¬ 
state business; 

(3) that Title VI of the Act of 1937, when 
properly construed, did not levy any tax on such 
gross receipts or require any license for such inter- 
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state business, and that the regulations and rulings 
of the Administrator purporting to tax the same 
constitute an unwarranted attempt to broaden the 
scope of said act, and were illegal and void; 

(4) that, if said Title VI be construed to include 
a license fee or gross receipts tax for such business, 
it was unconstitutional; 

(a) as imposing an unauthorized burden upon 
the commerce between the District of Columbia and 
the states, and 

(b) as a taking of petitioner’s property without 
due process of law. 

In said protest letter, petitioner also inquired 
as to the status of its applications for licenses filed 
October 15, 1937. In reply, the Administrator of 
the Business Privilege Tax, under date of Decem¬ 
ber 15, 1937, advised petitioner that the licenses 
for said two places of business had been issued 
without the payment of any license fees, but that, 
since the amended return now showed gross re¬ 
ceipts in excess of $2,000. the original licenses had 
been issued in error and it would be necessary to 
apply for the licenses for the two places of business 
in the District and pay $10. each for such licenses. 
(Exhibit A.—R. 6.) In compliance with said rul¬ 
ing of the Administrator, and to avoid the pains 
and penalties provided by Title VI of the Act of 
1937, petitioner remitted to the Administrator 
under date of December 17 (Exhibit B.—R. 7), 
amended applications for licenses and the $20. 
license fee, under protest, however, and, referring 
specifically to its letter of December 13,1937, above 
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mentioned, for a detailed statement of its grounds 
of protest. Thereafter, petitioner received from 
the Administrator a demand for business privilege 
gross receipts taxes for the fiscal year ending June 
30, 1938, amounting to $1,789.66, which tax was 
computed upon petitioner’s entire gross receipts— 
both its business done in the District and its inter¬ 
state sales to customers residing within the Dis¬ 
trict (Exhibit C.—R. 9), with notice that the first 
installment would be accepted without penalty on 
or before January 3,1938. On December 30,1937, 
petitioner paid the first half of the tax, accom¬ 
panied by its letter of protest of that date (Exhibit 
D.—R. 11), which stated that payment was being 
made, under protest, to avoid the pains and pen¬ 
alties provided by the said Act of 1937, and indi¬ 
cated that petitioner intended to contest the legal¬ 
ity of said Title VI and to sue for the recovery of 
any and all sums paid in connection therewith. As 
grounds for its protest, petitioner incorporated by 
reference the statements in its letter of December 
13,1937, and added the following grounds that, if 
the Act be construed to require the payment of 
taxes on its gross receipts from commerce between 
the District of Columbia and the states, (1) it 
imposes an excise tax which is void because it is 
not levied uniformly on such commerce throughout 
the United States; and (2) that it is arbitrary, 
unreasonable and discriminatory. 

Under date of March 30, 1938, petitioner re¬ 
mitted the second half of the tax, accompanied by 
a similar letter of protest (Exhibit E.—R. 12), 
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again indicating it intended to contest the legality 
of said Title VI and to sue to recover any and all 
sums paid in connection therewith. 

Thereafter petitioner filed its petition with the 
Board of Tax Appeals for the District of Columbia, 
which resulted in the judgment herein appealed 
from. 

ARGUMENT 

PETITIONER PAID THE BUSINESS PRIVI¬ 
LEGE GROSS RECEIPTS TAX INVOLUN¬ 
TARILY AND THE BOARD HAD JURISDIC¬ 
TION TO DETERMINE WHETHER SUCH 
TAX WAS LEGALLY ASSESSED AND 
COLLECTED 

The amendment, approved May 16, 1938, to the 
District of Columbia Revenue Act of 1937 which, 
in Title IX, provides for a Board of Tax Appeals 
and the machinery for appealing to said Board, 
specifically gives the Board jurisdiction over pro¬ 
ceedings for the recovery of taxes theretofore 
paid involuntarily in the following language 
(Section 6): 

“Any taxpayer who shall have paid within 
three years immediately preceding the ap¬ 
proval of this Act any tax to the District 
involuntarily , and under circumstances which 
according to law would entitle such taxpayer 
to the right to sue at law for the recovery of 
such tax , may within ninety days from the 
approval of this Act, appeal from the imposi¬ 
tion of such tax in the same maner and to the 
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same extent as set forth in sections 3 and 4 
of this title.” (Italics supplied.) 

There is no dispute that the petition to the Board 
was timely filed, but the Board held, as a matter 
of law, that the tax had been paid voluntarily. 

The question as to whether the tax was paid 
involuntarily is a matter of the intention of the 
Taxpayer and is, therefore, a question of fact. 
Roxana Petroleum Corporation v. Bollinger (C. C. 
A. 7th Circ. 1931), 54 F (2d) 296,296, Hill v. Dis¬ 
trict of Columbia , 7 Mackey (D.C.) 481,489. 

The facts established by the record, as outlined 
above, show that Petitioner filed its original return 
upon the basis which it believes to be the proper 
construction of the law; that it submitted its spe¬ 
cific facts and the specific grounds for its conten¬ 
tions to the taxing authorities before assessment; 
that it protested the illegality of the rulings of 
the District both before the assessment and at 
the time of payment; that it paid the taxes only 
under the compulsion of the statute and after the 
District had ruled upon Petitioner's specific facts; 
and that it indicated in all of the correspondence 
that it intended to contest both the rulings of the 
Administrator and the legality of the tax as con¬ 
strued. Under such circumstances, it cannot rea¬ 
sonably be argued that the intention or state of 
mind of petitioner was voluntarily to pay the tax. 
On the contrary, every scintilla of evidence shows 
the decided purpose of the petitioner to resist the 
payment and to contest the validity of the Dis- 
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trict's rulings on taxpayer's specific facts, pro¬ 
mulgated in “the administration and enforcement 
of the provisions of this Title.” 

It should be noted that under Section 12 of Title 
VI, failing or refusing to comply with any rule 
or regulation of the Commissioners for the admin¬ 
istration and enforcement of the Act subjects the 
party so failing to a fine of not more than $1,000. 
for each and every failure, and each day consti¬ 
tutes a separate offense; also, under Section 7 fail¬ 
ure to pay on time subjects the Taxpayer to a 
penalty of 1% per month; also, under Section 11 
failure to pay any taxes or penalties levied under 
the Act subjects the delinquent taxpayer's prop¬ 
erty to distraint for the collection thereof in the 
same manner as provided for the collection of per¬ 
sonal property taxes owing to the District; and 
under Section 2 of the Act, the Commissioners 
were authorized, after hearing, to revoke any 
license for failure to pay any installments of the tax 
when due. Bearing in mind the above penalties, 
to all of which the petitioner might be subjected, 
for failure to comply with the Commissioner's 
ruling by paying the tax, it is submitted that the 
aforesaid payments of both the license taxes and 
the gross receipts tax were made under compulsion 
or duress; and that upon the basis of the decisions 
hereinafter cited, such payments were made “in¬ 
voluntarily and under circumstances which ac¬ 
cording to law would entitle such Taxpayer to the 
right to sue at law for the recovery'' thereof, and 
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accordingly, the Board had jurisdiction of the 
appeal in this case. 

The Board in holding the petitioner’s payment 
of the Gross Receipts Tax to be voluntary followed 
its own rule laid down in Harry Panitz, et al. v. 
District of Columbia , D.C. B.T.A. Docket No. 22, 
wherein the Board said: 

“To be entitled to recover at law a taxpayer 
must show that the tax was paid under protest 
and under compulsion or duress. The mere 
statement that the tax is paid under protest 
will not avail him. There must be some im¬ 
mediate urgent necessity of payment to pre¬ 
vent a seizure of his person or property , or to 
release his person or property from detention” 
Citing Union Pacific Railroad Co. v. Dodge 
County, 98 U. S. 541 and Chesebrough v. 
United States, 192 U. S. 253, among other 
cases. (Italics supplied.) 

While a few of the earlier cases of the United 
States Supreme Court recognized an artificial or 
rule-of-thumb test as to what constitutes payment 
under compulsion or duress, it is submitted that 
the above quotation from the Board’s ruling in the 
Panitz case does not represent the present rule 
adopted and uniformly followed in the Supreme 
Court in the later decisions, as hereinafter set 
forth. An examination of these earlier decisions 
will reveal the fact that in all of them, where the 
stringent rule indicated in the above quotation was 
applied, the Taxpayer had no intention of contest¬ 
ing the tax at the time of payment and the suit for 
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the recovery thereof was an after-thought brought 
about generally by some later decision of the Court 
declaring the tax unconstitutional. For example, 
in Lambom v. County Commissioners , 97 U. S. 181, 
the Supreme Court points out that the real prop¬ 
erty tax in question was paid by the taxpayer 
“without making any protest, not being aware at 
the time, as he alleges, that the lands were exempt 
from taxation but supposing the taxes were legal 
and valid.” (Page 183.) The suit for refund was an 
afterthought and was only begun in 1874 after a 
decision by the United States Supreme Court hold¬ 
ing such taxes illegal. 

Similarly, in Union Pacific Railroad Company v. 
Dodge County , (98 U. S. 541),—a case upon which 
the Board particularly relies—the Court signifi¬ 
cantly said (page 545): 

“No specification of alleged illegality was 
made, and no particular property designated 
as wrongfully included in the assessment of 
the taxes. The protest was in the most general 
terms, and evidently intended to cover every 
defect that might thereafter be discovered 
either in the power to tax or the manner of 
executing the power. Three years afterwards, 
and after the decision in Railway Company v. 
McShane (22 Wall. 444), was supposed to hold 
that the particular lands now in question were 
not subject to taxation, this suit was brought. 
Under such circumstances, we cannot hold that 
the payment was compulsory in such a sense 
as to give a right to the present action.” 
(Italics supplied.) 
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The same principle is equally applicable to the 
decision in Chesebrough v. United States (192 U. S. 
253), where the Taxpayer voluntarily purchased 
internal revenue stamps to attach to a deed to prop¬ 
erty conveyed to the Building Corporation which 
would not pay the purchase money until such 
stamps were attached. At the time of the purchase 
of the stamps the Collector was not notified of any 
protest respecting or proposed contest of the consti¬ 
tutionality of the statute and it was not until 
nineteen months later that the claim for refund 
was filed with the Commissioner. In the opinion 
the Court significantly points out (page 263): 

“This petition did not set up any ruling of 
the collector, either specific or resulting from 
a demand to which petitioner yielded under 
protest or with notice, and from which he 
appealed to the Commissioner, but averred 
that he ‘made a written application’ to the 
Commissioner to refund the amount he had 
paid. 

“We do not say that this was not sufficient 
to justify action by the Commissioner, but the 
averment as it stands is not equivalent to stat¬ 
ing a previous adverse decision appealed from. 
The inference is that the application was a 
mere afterthought, and if an afterthought, 
the payment was voluntary.” 

The earlier rule promulgated in these “after¬ 
thought” suits to recover taxes which were not con¬ 
tested at the time of payment has, however, been 
modified and both the United States Supreme 
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Court and this Court have specifically recognized 
that the artificial tests set up in the earlier rule 
are no longer the law in determining whether a 
payment of taxes was voluntary or involuntary. 

The present Federal rule recognizes that a tax¬ 
payer who denies the legality of a tax should have 
a clear and certain remedy; that since it is an 
established rule that, apart from very extraordi¬ 
nary and special circumstances, he cannot inter¬ 
fere by injunction with a state's collection of its 
revenues, an action at law to recover back what 
he has paid under protest is the alternative left, 
and that if he pays the tax under protest under 
circumstances which would put him under serious 
disadvantage for failure to pay (such for instance 
as the right in the statute to revoke his license to 
do business or the accrual of penalties for delin¬ 
quency in paying), he may pay the tax under pro¬ 
test and sue to recover the tax, even though at 
the time of such payment the arm of the law is 
not knocking at his door with a warrant to distrain 
his person or property. Atchison T. & S. F. Ry. Co. 
v. O’Connor , 223 U. S. 280; Goar Scott & Co. v. 
Shannon , 223 U. S. 468; Union Pacific R. R. Co. v. 
Public Service Commission of Missouri , 248 U. S. 
67; Ward v. Love Co., 253 U. S. 17; Carpenter v. 
Shaw , 280 U. S. 363; Hill v. District of Columbia , 
7 Mackey (D. C.) 481; Swift Company v. United 
States , 111 U. S. 22; Robertson v. Frank Bros. Co., 
132 U. S. 17; Herold v. Kahn, 159 Fed. 60 8; Inter¬ 
national Paper Co. v. BurriU , 260 Fed. 664; Ed¬ 
wards v. Chile Copper Co ., 273 Fed. 452. 
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The leading case on this question is Atchison 
T. & S. F. R.R. Co. v. O’Connor, supra, which has 
been consistently followed and cited in subsequent 
opinions of the Supreme Court and the lower Fed¬ 
eral Courts. In that case, which involved the 
Capital Stock Tax of Colorado assessed against the 
plaintiff, a Kansas corporation, Mr. Justice 
Holmes, speaking for a unanimous court held that 
the payment of the tax was involuntary and made 
under duress, notwithstanding that there was no 
evidence of an immediate threat by the taxing 
officer of any distraint of either person or prop¬ 
erty of the taxpayer, but on the contrary, the plain¬ 
tiff paid the tax under protest before it became 
delinquent in order to avoid the statutory penal¬ 
ties. There was no threat by the taxing officer 
to attempt to declare a suspension of the tax¬ 
payer’s right to do business, nor as a matter 
of fact, could such forfeiture have been made 
except by appeal to the Courts in a quo war¬ 
ranto proceeding. Reference to the record on 
appeal of that case will show that the Attorney- 
General of Colorado forcibly argued in his brief 
that there was no “immediate and urgent necessity 
of payment” by the taxpayer and that under the 
rule laid down in Union Pacific R. R. Co. v. Dodge 
County, supra, the payment must be held to be 
voluntary. The only remedies which the State had 
for non-payment of the tax were—(1) an action 
of debt to collect the tax, there being no provisions 
authorizing distraint, (2) quo warranto proceed¬ 
ing before a Court to forfeit the company’s right 
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to do business until the tax was paid, and (3) the 
statutory penalty of 10% for each six months of 
delinquency or fraction thereof. It will be observed 
that in this case the taxpayer was under no immedi¬ 
ate threat of any summary action by a taxing 
officer, but could have waited until a Court action 
was brought and then interpose its defenses. 
Nevertheless, Mr. Justice Holmes held that the tax 
was paid under compulsion or duress and that the 
plaintiff was entitled to sue at law for the recovery 
thereof, saying on page 285: 

“It is reasonable that a man who denies the 
legality of a tax should have a clear and cer¬ 
tain remedy. The rule being established that, 
apart from special circumstances, he cannot 
interfere by injunction with the state’s col¬ 
lection of its revenues, an action at law to re¬ 
cover back what he has paid is the alternative 
left. Of course, we are speaking of those cases 
where the state is not put to an action if the 
citizen refuses to pay. In these latter he can 
interpose his objections by way of defense; 
but when, as is common, the state has a more 
summary remedy, such as distress, and the 
party indicates by protest that he is yielding 
to what he cannot prevent, courts sometimes, 
perhaps, have been a little too slow to recognize 
the implied duress under which payment is 
made. But even if the state is driven to an 
action, if, at the same time, the citizen is put at 
a serious disadvantage in the assertion of his 
legal, in this case of his constitutional rights, 
by defense in the suit, justice may require that 
he should be at liberty to avoid those disad- 
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vantages by paying promptly and bringing 
suit on his side. He is entitled to assert his 
supposed right on reasonably equal terms. See 
Ex parte Young, 209 U. S. 123,146, 52 L. ed. 
714, 723,13 L. R. A. (N. S.) 932, 28 Sup. Ct. 
Rep. 441, 14 A. & E. Ann. Cas. 764. If he 
should seek an injunction on the principle of 
that case and of Western U. Telg. Co. v. 
Andrews, 216 U. S. 165, 34 L. ed. 430,30 Sup. 
Ct. Rep. 286, he would run the same risk as if 
he waited to be sued. 

“In this case the law, besides giving an 
action of debt to the state, provides that every 
corporation that fails to pay the tax shall 
forfeit its right to do business within the state 
until the tax is paid, and also shall pay a pen¬ 
alty of 10 per cent for every six months or 
fractional part of six months of default after 
May 1 of each year. It may be that the 
forfeiture of the right to do business would 
not be authoritatively established except by 
a quo warranto provided for in a following 
section, but before or without the proceed¬ 
ing, the effect of the forfeiture clause upon 
the plaintiffs subsequent contracts and busi¬ 
ness might be serious (see Ludwig v. Western 
U. Teleg. Co., 216 U. S. 146, 54 L. ed. 423, 30 
Sup. Ct. Rep. 280), and in any event the pen¬ 
alty would go on accruing during all the time 
that might be spent before the validity of the 
defense could be adjudged. As appears from 
the decision below, the plaintiff could have had 
no certainty of ultimate success, and we are of 
opinion that it was not called upon to take the 
risk of having its contracts disputed and its 
business injured, and of finding the tax more 
or less nearly doubled in case it finally had to 
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pay. In other words, we are of opinion that 
the payment was made under duress. See 
Gaar, S. & Co. v. Shannon, decided this day 
(223 U. S. 468, 56 L. ed., Sup. Ct. Rep. 236.)” 
(Italics supplied.) 

It is submitted that the above case is on all fours 
with the case at bar and if anything, the facts there 
involved were weaker to show statutory duress 
than in the case at bar. There, as here, the tax in 
question was levied for the privilege of doing busi¬ 
ness and was contested because construed to apply 
to interstate commerce. There the only remedies 
to enforce the taxing act were by actions at law, 
whereas here, the statute provides for summary 
remedies by administrative officials. In the case at 
bar the statutory penalties are—(1) the District 
need not sue to collect the tax but can distrain 
property in the same manner as for the collection 
of personal property taxes, (Section 11, Title VI) ; 
(2) the Commissioners may summarily revoke the 
taxpayer’s right to do business in the District, 
after a hearing, (Section 2); (3) a statutory pen¬ 
alty of 1% per month for each month of delin¬ 
quency (Section 7); (4) a statutory penalty of 
$1,000. a day for failure to comply with any rule 
or regulation promulgated for the administration 
and enforcement of the Act (Section 12). There, 
as here, no taxing official had actually procured 
and was immediately threatening to serve process 
upon the taxpayer at the time of the payment of 
the tax. That case is indistinguishable from the 
case at bar and the rule therein promulgated and 
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thereafter consistently followed by the United 
States Supreme Court should control in the instant 
proceeding. It is worthy to note that the Court 
in this case declined to follow or apply the artificial 
tests of “immediate and urgent necessity” laid 
down in the earlier case of Lambom v. County 
Commissioners , supra; Union Pacific R. R. Co. v. 
Dodge County , supra; Chesebrough v. United 
States , supra, but the Court promulgated the new 
and sounder rule hereinabove quoted, which rule 
has been consistently followed in the later Supreme 
Court cases. 

On the same day the Court decided the case of 
Goar, Scott & Company v. Shannon , supra. There 
a tax statute required foreign corporations doing 
business within the state to pay a franchise tax 
measured by capital and surplus, and provided that 
if the same was not paid by May 1 a penalty 
of 25% should be added and, if not paid by July 
1, the permit to do business within the state 
should be forfeited without judicial ascertainment 
and the company deprived of the right to sue in the 
Courts. In that case the Secretary of State had 
taken no steps to enforce the statute except to mail 
the petitioner a letter calling attention to its pro¬ 
visions, whereupon and before May 1, 1906, (the 
statute was passed in 1905) plaintiff paid the tax 
and brought an action at law to recover. The 
Supreme Court held that the plaintiff paid the tax 
involuntarily. On this point the Court said in 
part: 
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“Neither a statute imposing a tax, nor the 
execution thereunder, nor a mere demand for 
payment, is treated as duress. It does not 
necessarily follow that there will be duress of 
goods. Or, if there is, the citizen, to avoid the 
consequences of the duress, may pay the 
money, regain the use of his property, and 
maintain a suit for the recovery of what has 
been exacted from him. The legal remedy 
redresses the wrong. But he has the same 
right to sue if he pays under compulsion of a 
statute whose self-executing provisions 
amount to duress. An act which declares that 
where the franchise tax is not paid by a given 
date, a penalty of 25 per cent shall be incurred, 
the license of the company shall be canceled, 
and the right to sue shall be lost, operates much 
more as duress than a levy on a limited amount 
of property. Payment to avoid such conse¬ 
quences is not voluntary but compulsory, and 
may be recovered back. Swift & C. & B. Co. v. 
United States, 111 U. S. 29, 28 L. ed. 343, 4 
Sup. Ct. Rep. 244; Robertson v. Frank Bros. 
Co. 132 U. S. 23, 33 L. ed. 238, 10 Sup. Ct. 
Rep. 5; Oceanic Steam Nav. Co. v. Stranahan, 
214 U. S. 329, 53 L. ed. 1018,29 Sup. Ct. Rep. 
671; Atchison, T. & S. F. R. Co. v. O’Connor, 

decided this day, (223 U. S. 280, 56 L. ed_, 

32 Sup. Ct. Rep. 216).” 

The plaintiff in this case paid the taxes before 
May 1 and was, therefore, at the time faced only 
with the penalty of 25 %. The forfeiture of permit 
to do busienss and loss of the right to sue in the 
courts would not have occurred for two months 
thereafter. 
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In Union Pacific R. R. Co . v. Public Service Com¬ 
mission of Missouri, supra, the Court held that 
the petitioner could recover fees paid to the 
Missouri Public Service Commission for authority 
to issue certain bonds which had been paid under 
the protest that the demand therefor was uncon¬ 
stitutional. The statute prohibited the issue of 
bonds without authority of the Commission, pro¬ 
vided penalties for such issue, and purported to 
invalidate the bonds if issued without authority. 
In that case the railroad company accepted the 
grant of authority and was charged therefor a fee 
in excess of $10,000 which was fixed upon a per¬ 
centage of the total issue of bonds. The company 
paid the fee, protesting that the requirement was 
an unconstitutional interference with interstate 
commerce and gave notice that it was paid under 
duress and to avoid the statutory penalties. The 
Supreme Court of the State held that the railroad 
was estopped to recover the money by its applica¬ 
tion for the authority and the acceptance of the 
certificate. The Supreme Court of the United 
States, however, held the demand for the fee uncon¬ 
stitutional and that the payment having been made 
under duress, the money could be recovered. With 
respect to the question of duress, the Supreme 
Court said: 

“On the facts we can have no doubt that the 
application for a certificate and the acceptance 
of it were made under duress. The certificate 
was a commercial necessity for the issue of 
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the bonds. The statutes, if applicable, pur¬ 
ported to invalidate the bonds and threatened 
grave penalties if the certificate was not ob¬ 
tained. The Railroad Company and its offi¬ 
cials were not bound to take the risk of these 
threats being verified. Of course, it was for 
the interest of the Company to get the certifi¬ 
cate. It always is for the interest of a party 
under duress to choose the lesser of two evils. 
But the fact that a choice was made according 
to interest does not exclude duress. It is the 
characteristic of duress properly so called. 
The Eliza Lines, 199 U. S. 119,130,131. If, 
as may be, the Supreme Court of the State 
regards or will regard this statute as inappli¬ 
cable, Public Service Commission v. Union 
Pacific R .R. Co., 271, Mo. 258, probably the 
State would not wish to retain the charge, but 
we repeat, the Railroad Company was not 
bound to take the risk of the decision, and no 
proceeding has been pointed out to us by which 
it adequately could have avoided evils that 
made it practically impossible not to comply 
with the terms of the law, Atchison, Topeka & 
Santa Fe Ry. Co. v. O’Connor, 223 U. S. 
280, 286.” 

The principal, if not sole, basis of authority re¬ 
lied on by the Court is the decision in the Atchison, 
Topeka and Santa Fe case, supra. 

In Ward v. Love County , Oklahoma , supra, 
the county had taxed certain lands of Indians 
under circumstances where the taxpayers claimed 
that the lands were exempt from taxation. While 
cases were pending in the Supreme Court of the 
United States to determine the question of exemp- 
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tion, the county officers, with full knowledge of the 
facts, demanded that the plaintiffs pay the taxes, 
threatened to advertise and sell the lands unless 
the taxes were paid, did advertise and sell other 
lands similarly situated. To avoid such threatened 
sale and to prevent the imposition of a penalty of 
18%, the plaintiffs paid the taxes. The principal 
defense was that the taxes had been paid volun¬ 
tarily. The Supreme Court overruled the defense, 
saying in part: 


“* * * Through the pending suits and 

otherwise they were objecting and protesting 
that the taxation of their lands was forbidden 
by a law of Congress. But, notwithstanding 
this, the county demanded that the taxes be 
paid, and by threatening to sell the lands of 
these claimants and actually selling other lands 
similarly situated made it appear to the claim¬ 
ants that they must choose between paying the 
taxes and losing their lands. To prevent a sale 
and to avoid the imposition of a penalty of 
eighteen per cent they yielded to the county’s 
demand and paid the taxes, protesting and 
objecting at the time that the same were illegal. 
The moneys thus collected were obtained by 
coercive means—by compulsion. The county 
and its officers reasonably could not have re¬ 
garded it otherwise; much less the Indian 
claimants. Atchison, Topeka & Santa Fe Ry. 
Co. v. O’Connor, 223 U. S. 280; Gaar, Scott & 
Co. v. Shannon, supra, p. 471; Union Pacific 
R.R. Co. v. Public Service Commission, supra; 
Swift Co. v. United States, 111 U. S. 22, 29; 
Robertson v. Frank Brothers Co., 132 U. S. 


28 


17, 23; Oceanic Steam Navigation Co. v. 
Stranahan, 214 U. S. 320, 329. * * * 

“* * * It is a well settled rule that‘money 
got through imposition may be recovered 
back; and, as this Court has said on several 
occasions, ‘the obligation to do justice rests 
upon all persons, natural and artificial, and if 
a county obtains the money or property of 
others without authority, the law, independent 
of any statute, will compel restitution or com¬ 
pensation/ Marsh v. Fulton County, 10 Wall. 
676, 684; City of Louisiana v. Wood, 102 U. S. 
294,298-299; Chapman v. County of Douglas, 
107 U. S. 348, 355.” 

It is worthy of note that in the last mentioned 
case (Ward v. Love County, supra) the Supreme 
Court specifically repudiated the earlier doctrine 
of “immediate and urgent necessity,” the Court 
saying (page 23): 

“The county places some reliance on Lam- 
born v. Dickinson County, 97 U. S. 181, 24 
L. ed. 926, and Union P. R. Co. v. Dodge 
County, 98 U. S. 541, 25 L. ed. 196; but those 
cases are quite distinguishable in their facts, 
and some of the general observations therein 
to which the county invites attention must be 
taken as modified by the later cases just cited” 
(Italics supplied.) 

The “later cases just cited” to which the Court 
refer were Atchison Topeka & Santa Fe Railroad 
Co. v. O f Connor , supra; Goar , Scott & Co. v. Shan- 
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non , supra, Union Pacific Railroad Co. v. Public 
Service Commission , supra, Robertson v. Frank 
Bros, supra and Oceanic Steam Navigation Co. v. 
Stranahan, (214 U. S. 320). To the extent, there¬ 
fore, that the two earlier cases of Union Pacific 
Railroad Company v. Dodge County and Lambom 
v. County Commissioners differ from these later 
cases, the rule laid down in the earlier cases is 
clearly to be regarded as modified. 

The case of Hill v. District of Columbia,, 7 
Mackey (D. C.) 481, is particularly pertinent here 
in that it involves a suit to recover license fees im¬ 
posed upon a person engaged in the business of a 
commercial agent selling goods by sample for 
dealers outside of the District for merchandise to 
be delivered within the District. The plaintiff had 
paid the $200. license fee for each of the years end¬ 
ing April 1, 1882, to April 1, 1887, and the law 
under which they had been collected having been 
subsequently declared unconstitutional, he sued 
for the recovery thereof. The District pleaded the 
Statute of Limitations with respect to the licenses 
for 1882-1884, but the plaintiff recovered the taxes 
for the years ending April 1,1885,1886 and 1887. 
Plaintiff testified that he had been arrested for 
refusal to take out a license in 1884, had been con¬ 
victed and fined $200. It did not appear, however, 
that in taking out the license for the years 1885, 
1886 and 1887 there had been any immediate 
threat of arrest. It was shown that the license 
taxes had been paid under protest. On appeal the 
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question was whether the Trial Court had com¬ 
mitted error in refusing to give certain instruc¬ 
tions asked by the defendant, among which instruc¬ 
tions was the following: 

‘‘The jury are instructed that in order to 
entitle the plaintiff to recover in this action 
they must find from the evidence that the pay¬ 
ments alleged in the declaration to have been 
made by him were, in fact, made in order to re¬ 
lease his person from detention or to prevent 
a seizure or detention of his person, immedi¬ 
ately threatened, under circumstances indicat¬ 
ing a bona fide intention on the part of the 
person making such threat to carry the same 
into immediate execution; and if the jury find 
from the evidence that any of said alleged pay¬ 
ments were made by the plaintiff under other 
conditions than as hereinbefore indicated, as 
under a more general warning or belief that he 
must so pay or undergo prosecution for not so 
doing, he is not entitled to recover in this 
action for such payment.” 

In the opinion, the Court cited numerous more 
recent United States Supreme Court decisions to 
show the relaxation of the stringent rule laid down 
in Lambom v. County Commissioners , supra, 
among them being Svnft Company v. United 
States, supra. The Court quoted from the opinion 
by Mr. Justice Bradley in the last mentioned case, 
and said, on page 489: 

“Mr. Justice Bradley then added: ‘In our 
judgment the payment of money to an official, 
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as in the present case, to avoid onerous penalty, 
though the imposition of that penalty might 
have been illegal, was sufficient to make the 
payment an involuntary one.’ 

“It is manifest that these later cases relieve 
the question of voluntary and involuntary 
action from the artificial tests formerly ap¬ 
plied, and that they recognize more distinctly 
the ordinary considerations which control hu¬ 
man conduct. To say that a man who pays 
money must be held to have acted freely unless 
he did it under the pressure of immediate and 
urgent necessity suggests a high standard of 
pluck and manhood, but in transactions with 
the Government it is not a fair or reasonable 
test. When a demand is made by an official, 
known to have at his back, even though he may 
not threaten to use them, the penalties of the 
law, the individual citizen does not stand on 
an equal footing in the dealing. Accordingly, 
great weight was given in the Lawson Case to 
the fact that he saw in the distance a peril 
which menaced not his existing property, but 
his future career and interests. It is useful, 
no doubt, to employ standards in determining 
the nature of conduct, but after all this ques¬ 
tion of voluntary or involuntary payment is 
one of fact and should be determined like other 
questions of fact, and not by arbitrary rule. 

“In the light of the later decisions of the Su¬ 
preme Court we think that the Trial Justice 
was right in declining to give the instructions 
in the form asked by the defendant * * 
(Italics supplied.) 

In Thompson v. Deal, 92 F(2d) 478 (Court of 
App. D. C. 1937) which was a suit to recover 
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moneys paid for surplus cotton exemption certifi¬ 
cates under the Bankhead Cotton Control Act, the 
defense of voluntary payment was interposed and 
it was contended among other things that since the 
plaintiffs had voluntarily purchased the certificates 
from the pool, their payments were voluntary and 
could not be recovered. The Court in denying this 
contention said (Groner, J.) (page 480): 

“Whatever may have been the old rule as to 
the characteristics of duress and coercion, a 
more liberal view prevails, and ought to pre¬ 
vail, today—a change of viewpoint which has 
arisen as government has extended its control 
over the domestic concerns of the citizens.” 

After citing as controlling Union Pacific Rail¬ 
road Co. v. Public Service Commission , supra, 
which followed the principles of Atchison , To¬ 
peka & Santa Fe Ry Co. v. O'Connor , supra, the 
Court continued (page 485): 

“We think it is manifest from what is said 
in the case just cited that the question of 
whether a payment is voluntary or involun¬ 
tary has been in large measure relieved of the 
artificial tests formerly applied by some 
courts. * * *” 

It is submitted that the rule of “immediate and 
urgent necessity” which the Board applied in hold¬ 
ing petitioner’s payment of the gross receipts tax 
as voluntary was an earlier rule which the United 
States Supreme Court has expressly modified in 
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its later decisions and which this Court has ex¬ 
pressly hdld to havebeenmodified. Under the later 
and sounder rule laid down in Atchison, Topeka & 
Santa Fe. R.R. Co. v. O'Connor, supra, and consis¬ 
tently followed in the cases hereinabove cited, the 
Board should have held that such payment by peti¬ 
tioner was involuntary and that the Board had 
jurisdiction to determine the merits of the 
controversy. 

Other cases relied on by the Board were Blanks 
v. Hazen , 85 F (2d) 284, and Heckman & Co., Inc., 
v. Dawes & Son Co., Inc., 12 F (2d) 154. In Blanks 
v. Hazen, plaintiff did not make a written protest, 
a common requirement, and the taxpayer yielded 
to a threat of arrest which the taxing officer was 
not authorized to make. Inquiry by the taxpayer 
would have disclosed that the threat was vain. 

Heckman & Co., Inc. v. Dawes & Son Co., Inc., 
supra, is not in point as that case involves a suit 
between private litigants. The buyer (plaintiff) 
endeavored to recover a part of the contract price 
upon the theory that the buyer had paid a tax 
(later refunded by the Treasury Department to 
the seller) since the amount thereof had been in¬ 
cluded in the sales price of the merchandise. The 
Court held that the statute imposed the tax upon 
the seller and that the buyer’s right to recover from 
the seller depended entirely upon the terms of the 
contract of sale. 

The rule adopted by the Board in the Panitz 
case and applied in the case at bar is to the effect 
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that before a tax can be said to have been paid 
involuntarily it must be shown that the taxing 
official has taken affirmative action to impose the 
penalties provided by statute, whether that be a 
warrant of distraint, an order to arrest, or an 
order to show cause why a permit to do business 
should not be revoked, and unless the tax is paid 
under the immediate threat of such affirmative 
action the payment constitutes a voluntary pay¬ 
ment. Attention is directed to the fact that in none 
of the cases hereinbefore cited was there proof of 
any such affirmative action by the taxing officer, 
nor was there shown any “immediate and urgent 
necessity” of payment to prevent seizure of the 
Taxpayer’s person or property, and yet in all of 
said cases the respective courts clearly held that 
the payment was involuntary and the Taxpayer 
was entitled to bring an action at law to recover 
the tax paid under protest. The foregoing cases 
clearly show that the Courts have recognized that 
the taxpayer was acting under the implied duress 
of the statute, that he was not on an equal foot¬ 
ing with the taxing official who had the power, al¬ 
though not then invoked, to apply summary reme¬ 
dies to enforce payment and that a Taxpayer who 
thus pays under protest an illegal demand, made 
under colore officii, under circumstances indicating 
that he intends to contest the validity of the ruling, 
makes such payment under duress and is entitled 
to sue for the recovery of the sums so paid. Upon 
the basis of those decisions, petitioner, in the in¬ 
stant case, was acting under the implied duress of 
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the statute which, in addition to the penalty of 1% 
per month, also gave the taxing officer the power, 
though not then invoked, to cancel the Taxpayer’s 
license and distrain upon his property to enforce 
collection of the tax; under such circumstances it 
is clear under the rules of the Federal courts, that 
the petitioner’s payment in the instant case was 
involuntary and the petitioner is entitled to sue 
at law for the recovery of the sums so paid. Under 
the Board’s rule in the Panitz case, Taxpayer must 
wait until a warrant of distraint has been issued 
or a hearing to revoke his license has been held 
before it can be said that he paid under compulsion 
or duress. In none of the foregoing cases did the 
Taxpayer so wait, yet in all of them the Courts 
held that the payment was involuntary. 

Since the Taxpayer had submitted its specific 
facts and its arguments in support of its conten¬ 
tions to the District and the District had specific¬ 
ally ruled against the Taxpayer, and the District 
thereafter demanded the payment of both the 
license fees and the tax, there is no reason to 
suppose that the District would have arrived at 
any different conclusion in a hearing upon a notice 
to show cause why its license should not be re¬ 
voked. Accordingly, to withhold the payment of 
the tax awaiting such a hearing would have served 
no useful purpose, but would have subjected the 
Taxpayer to the certain penalty of 1% per month 
and the possibility of the invocation of the criminal 
penalty of not more than $1,000. per day. 
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IN CONSTRUING THE SECTION CONFER¬ 
RING JURISDICTION UPON THE BOARD, 
THE DECISIONS OF THE SUPREME 
COURT INVOLVING RECOVERIES OF 
MONEY PAID TO THE FEDERAL GOVERN¬ 
MENT UNDER CLAIM OF ILLEGAL DE¬ 
MAND AS WELL AS THE POLICY OF CON¬ 
GRESS IN THIS REGARD SHOULD BE 
CONSIDERED 

The decisions thus far discussed have, for the 
most part, involved recoveries from various states 
or political subdivisions thereof and have declared 
the general law applicable in such cases. Counsel 
urge that these decisions fully sustain the position 
of petitioner in this case. 

But we also urge that in construing the statute 
here involved and in arriving at the intention of 
Congress in passing it, there should be taken into 
account the decisions in cases where recoveries 
have been sought of moneys paid on illegal demand 
to the Federal Government; and also the policy 
of Congress with respect to the conditions under 
which payments made under notice of claimed 
illegality can be recovered. When we enter this 
field, we find that the Supreme Court from early 
times has taken the position that money paid by 
the citizen to the Government under protest that 
it was being illegally demanded and that suit would 
be brought to recover it, can be recovered. 

In the case of Elliot v. Sivartwout (10 Pet. 137), 
decided in 1836, the Supreme Court held that im- 
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port duties demanded and paid in excess of those 
prescribed by law could be recovered. Question 
No. 3 in the case was, Where at the time of pay¬ 
ment notice is given to the collector that the duties 
are charged too high and that the party is paying 
it so as to secure the possession of the goods, and 
accompanied by a declaration to the collector that 
the importer would sue the collector to recover the 
amount erroneously paid, can the moneys be re¬ 
covered. The Supreme Court answers this ques¬ 
tion in the affirmative, (page 158.) 

In Maxwell v. Griswold (10 How. 241), decided 
in 1850, the court held that where the collector 
insisted upon either having the goods appraised at 
the value at the time of shipment, the consequence 
of which would have been an addition of so much 
to the invoice price as to subject the importer to 
a penalty, or to allow the importer voluntarily to 
make the addition to the invoice price and thereby 
escape the penalty, and the importer chose the 
latter choice and made payment under protest, 
the payment was not voluntary and could be re¬ 
covered. There the court said: 

“The money was thus obtained by a moral 
duress, not justified by law, and which was 
not submitted to by the importer except to 
regain possession of his property withheld 
from him on grounds manifestly wrong. In¬ 
deed, it seems sufficient to sustain the action, 
whether under the Act of February 26, 1845, 
or under principles of the common law, if the 
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duties exacted were not legal, and were de¬ 
manded and were paid under protest.” 

In the case of Erskin v. Van Arsdale (15 Wall. 
75), decided in 1872, plaintiff was allowed to re¬ 
cover duties demanded and paid on goods which 
were duty-free, the court saying: 

“Taxes illegally assessed and paid may al¬ 
ways be recovered back, if the collector under¬ 
stands from the payer that the taxes are 
regarded as illegal and that suit will be in¬ 
stituted to compel the refunding of them.” 

A similar holding with respect to the right to 
recover duties illegally demanded and paid was 
had in Robertson v. Frank Bros. Co. (132 U. S. 
17). Mr. Justice Bradley in that case considered 
the law with respect to what constitutes a volun¬ 
tary payment very fully. Referring to the de¬ 
cision in Maxivell v. Griswold, supra, he says: 

“In that case, it is true, the fact that the 
importer was not able to get possession of 
his goods without making the payment com¬ 
plained of was referred to by the court as an 
important circumstance; but it was not stated 
to be an indispensable circumstance. The ulti¬ 
mate fact, of which that was an ingredient 
in the particular case, was the moral duress 
not justified by law. When such duress is 
exerted under circumstances sufficient to in¬ 
fluence the apprehensions and conduct of a 
prudent business man, payment of money 
wrongfully induced thereby ought not to be 
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regarded as voluntary. But the circumstances 
of the case are always to be taken into con¬ 
sideration. When the duress has been exerted 
by one clothed with official authority, or exer¬ 
cising a public employment, less evidence of 
compulsion or pressue is required; as where 
an officer exacts illegal fees, or a common car¬ 
rier excessive charges. But the principle is ap¬ 
plicable in all cases according to the nature 
and exigency of each. * * * In our judg¬ 

ment, the payment of money to an official, as 
in the present case, to avoid an onerous pen¬ 
alty, though the imposition of that penalty 
might have been illegal, was sufficient to make 
the payment an involuntary one. It is true 
that the thing done under compulsion in this 
case was the insertion of the additional 
charges upon the entries and invoices; but 
that necessarily involved the payment of the 
increased duties caused thereby, and in effect 
amounts to the same thing as an involuntary 
payment.” 

It was also early held that internal revenue 
taxes illegally demanded and paid under protest, 
under the Revenue Act of 1862, could be recovered 
(City of Philadelphia v. Collector, 5 Wall. 720; 
Collector v. Hubbard, 12 Wall. 1). 

It is true that Mr. Chief Justice Waite in the 
Union Pacific case, supra, appears to have been 
of opinion that in the two cases last cited, and in 
the Erskine case, the point of involuntary pay¬ 
ment was decided on the provisions of the statute 
involved and he states that the court ‘‘so expressly 
stated” in Collector v. Hubbard. A careful ex- 
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amination of the statutes cited in those cases does 
not disclose any provision with respect to what 
shall constitute duress or the conditions under 
which payment must be made in order that re¬ 
covery may be had. There is a provision with 
respect to import duties that nothing contained 
in the act shall impair the right of any person who 
pays duties under protest to maintain an action 
to determine the validity of the demand; and a 
provision also that no action shall be maintained 
unless the protest were made in writing setting 
forth specifically the grounds of objection to such 
payment (5 Stat. 727). The provisions would 
seem to be insufficient to change a common law 
rule, if such existed, that payment to be “involun¬ 
tary” must be made to release the person or prop¬ 
erty from detention or to prevent seizure. On the 
contrary, they would more logically be construed 
as providing that if payment was involuntary, 
there must nevertheless be a written protest. 

But if these decisions be based upon the statutes 
of Congress, these statutes demonstrate that al¬ 
most a century ago Congress mitigated the harsh¬ 
ness of the old common law rule in this country 
that in order that money illegally demanded by a 
government official and paid under claim that it 
was illegally demanded, and to avoid a penalty, 
could not be recovered unless it had been paid to 
prevent seizure of person or property or to procure 
a release of person or property from detention, 
if, indeed, this was ever the universal rule. It 
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appears never to have been the rule under the 
English common law (infra, p. 42-43). 

The Elliott, Maxwell and Robertson cases, supra, 
were clearly decided under principles of the com¬ 
mon law. 

Decisions of the Supreme Court in other cases 
involving recoveries from the Federal Government 
hold that recovery may be had when the claim of 
the illegality of the demand was made before 
payment and payment was made to avoid a pen¬ 
alty or other loss. 

In Oceanic Nav. Co. v. Stranahan , supra, 
the Supreme Court held that a fine assessed by the 
Secretary of Commerce for bringing into the coun¬ 
try an alien afflicted with a loathsome disease, 
was paid involuntarily where clearance papers for 
the vessel on a return trip could not be had unless 
the fine was paid and where failure to depart on 
schedule would result in grave losses to the com¬ 
pany. 

In Swift and Co. v. U. S. y supra, the plaintiffs 
who were manufacturers of matches, furnished 
their own dies for the revenue stamps used by 
them, but made by the Government, and were, 
therefore, entitled to a commission of 10% on 
the price of such stamps, and accepted for a long 
period their commissions in stamps (which were 
worth to them only 90c on the dollar). They did 
this because the Treasury would pay them in no 
other manner. The court held that the apprehen¬ 
sion of being stopped in their business by non- 
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compliance with the Treasury regulation was 
sufficient moral duress to make their payment 
involuntary. The following from the opinion is 
so illuminating that we quote it: 

“We cannot hesitate to answer that question 
in the negative. The parties were not on equal 
terms. The appellant had no choice. The only 
alternative was to submit to an illegal exaction 
or discontinue its business. It was in the 
power of the officers of the law, and could 
only do as they required. Money paid, or 
other value parted with, under such pressure, 
has never been regarded as a voluntary act 
within the meaning of the maxim, volenti non 
fit injuria. 

“In Close v. Phipps, 7 Man. & G. 586, which 
was a case of money paid in excess of what 
was due in order to prevent a threatened sale 
of mortgaged property, Tindal, C. J., said: 
The interest of the plaintiff to prevent the 
sale, by submitting to the demand, was so 
great that it may well be said the payment 
was made under what the law calls a species 
of duress.' And in Parker v. Great Western 
Ry. Co. 7 Man. & G. 252, the wholesome prin¬ 
ciple was recognized that payments made to 
a common carrier, to induce it to do, what by 
law% without them, it was bound to do, was 
not voluntary, and might be recovered back. 
Illegal interest, paid as a condition to redeem 
a pawn, was held in Astley v. Reynolds, 2 
Strange 915, to be a payment by compulsion. 
This case was followed, after a satisfactory 
review of the authorities in Tutt v. Ide, 3 
Blatchf. 249; and in Ogden v. Maxwell, Id. 
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319, it was held that illegal fees exacted by a 
collector, though sanctioned by a long con¬ 
tinued usage and practice in the office, under 
a mistaken construction of the statute, even 
when paid without protest, might be recovered 
back, on the ground that the payment was 
compulsory and not voluntary. And in Max¬ 
well v. Griswold, 10 How. 242-256, it was 
said by this court: ‘Now, it can hardly be 
meant, in this class of cases, that to make a 
payment involuntary, it should be by actual 
violence or any physical duress. It sufficies, 
if the payment is caused on the one part by an 
illegal demand, and made on the other part 
reluctantly, and in consequence of that illegal¬ 
ity, and without being able to regain possession 
of his property, except by submitting to the 
payment.’ To the same effect are the Amer. 
Steamship Co. v. Young, 89 Pa. St. 186; Cun¬ 
ningham v. Munroe, 15 Gray, 471; Carew v. 
Rutherford, 106 Mass. 1; Preston v. Boston, 
12 Pick 7. In Beckwith v. Frisbie, 32 Vt. 
559-566, it was said: ‘To make the payment 
a voluntary one the parties should stand upon 
an equal footing.’ If a person illegally claims 
a fee colore officii, the payment is not volun¬ 
tary, so as to preclude the party from recover¬ 
ing it back. Morgan v. Palmer, 2 Barn. & C. 
729. In Steele v. Williams, 8 Welsb. Burl. & 
Gord, 625, Martin, B. said: ‘If a statute pre¬ 
scribes certain fees for certain services, and 
a party assuming to act under it insists upon 
having more, the payment cannot be said to 
be voluntary/ ‘The common principle,’ says 
Mr. Pollock, Principles of Contract, 523, ‘is 
that if a man chooses to give away his money, 
or to take his chances, whether he is giving it 
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away or not, he cannot afterwards change 
his mind; but it is open to him to show that 
he supposed the facts to be otherwise, or that 
he really had no choice.’ ” Add. Cont. *1043; 
Alston v. Durant, 2 Strobh. 257. 

The Court will take judicial notice of the fact 
that Congress has steadily relaxed the rule with 
respect to the recovery of taxes illegally demanded 
by the Federal Government until at this time 
taxes so paid may be recovered even though no 
protest in writing is made before or at the time of 
payment and even though there was no duress 
of person or property. (Sec. 3226 R. S.) Congress 
apparently goes upon the principle that it is uncon¬ 
scionable for the Government to retain money 
which the citizen was not required by law to pay 
and which was paid to avoid penalties for 
nonpayment. 

We submit that the jurisdictional clause in Sec¬ 
tion VI of Title 9 of the Act of 1938 should be 
construed in the light of recent Supreme Court 
decisions and of the recognized policy of Congress 
with respect to the recovery by the citizen of 
moneys paid under protest upon illegal demand. 
So construed, the payment by the petitioner in the 
case at bar (where protest had been made before 
assessment and at the time of payment setting 
forth the specific grounds upon which the peti¬ 
tioner intended to contest the tax and to sue for its 
recovery and where the payment was made to 
avoid cumulative penalties which could be stopped 
only by payment, and with the certainty that 



45 


failure to pay would cause its license to do business 
to be revoked by administrative process) was 
clearly a payment made “involuntarily and under 
circumstances which according to law would en¬ 
title such taxpayer to sue at law for the recovery 
of such tax.” 

THE STATUTE DOES NOT REQUIRE A 
LICENSE FOR DOING BUSINESS BE¬ 
TWEEN THE DISTRICT OF COLUMBIA 
AND THE STATES, NOR DOES IT AUTHOR¬ 
IZE A TAX ON GROSS RECEIPTS DERIVED 
FROM SUCH BUSINESS 


It seems clear that the plain and exact language 
of the statute limits its application to local business 
negotiated and completed within the District of 
Columbia. 

Title VI, Section 1(d) of the Act of 1937 defines 
“business”, as used in the statute, as follows: 

“The term ‘business’ shall include the carry¬ 
ing on or exercising for gain or economic 
benefit, either direct or indirect, any trade, 
business, profession, vocation, or commercial 
activity * * * in or on privately-owned 
property and in or on property owned by the 
United States Government, or by the District 
of Columbia, not including, however, labor or 
services rendered by any individual as an em¬ 
ployee for wages, salary, or commission.” 

Section 1(e) defines “gross receipts” in part 
as follows: 
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“The term ‘gross receipts’ means the gross 
receipts received from any business in the 
District of Columbia. * * 

Section 2 provides that: 

“No person shall engage in or carry on any 
business in the District of Columbia * * * 
without first having obtained a license so to 
do from the Commissioners * * 

Section 5 provides that: 

“For the privilege of engaging in business 
in the District of Columbia, each person so 
engaged shall pay * * * a tax equal to two- 
fifths of one percentum of the gross receipts 
in excess of $2,000 derived from such busi¬ 
ness,” etc. 

It will be observed from Sections 1(e), 2, and 
5 above that the gross receipts taxed, or used as 
a measure of the tax, are those derived from 
business “in the District of Columbia.” The busi¬ 
ness for which a license must be had is “business 
in the District of Columbia.” For the privilege 
of “engaging in business in the District of Colum¬ 
bia” a tax on gross receipts must be paid. As if 
to make certain that the statute was intended to 
reach local business only, the definition of “busi¬ 
ness” is “any trade, business, profession, vocation, 
or commercial activity in or on privately-owned 
property and in or on property owned by the 
United States Government.” Certainly the lan¬ 
guage last quoted was not intended to differentiate 
between business done on terra firma and that 
done suspended in the air. All business done in 
the District is on either publicly or privately-owned 
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property. The object of the language seems to 
be to emphasize the fact that the Act dealt with 
established business within the District and not 
with solicitation of business within the District by 
traveling salesmen or other agents. 

In this connection, the case of Beitzel v. District 
of Columbia , 21 App. D. C. 49, is squarely in point. 
There, the act in question was the Act of Congress 
of July 1,1902, making appropriations to provide 
for the expenses of the Government of the District 
of Columbia for the fiscal year ending June 30, 
1903. The 36th paragraph of Section 7 of the 
Act provided for a license tax of $250. on brewers 
and brewers’ agents. The first clause of Section 7 
provided, “That no person shall engage in or carry 
on any business , trade , profession or calling , in 
the District of Columbia , for which a license tax 
is imposed by the terms of this Section without first 
having obtained a license so to do.” Beitzell rep¬ 
resented C. H. Evans & Sons, brewers at Hudson, 
New York, with their plant there and orders taken 
by him were forwarded to Hudson and shipments 
and billings made from there direct to the customer 
by rail. He was arrested and fined for not taking 
out a license. The Court held that the statute, while 
broad in its terms, was not intended to apply to the 
business of soliciting orders for interstate com¬ 
merce, saying in the opinion (page 59): 

“That Congress has express power, given 
by the Constitution, ‘to exercise exclusive leg¬ 
islation in all cases whatsoever,’ over the Dis- 
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trict of Columbia, thus combining the powers 
of the general and of a State government in 
all cases where legislation is proper, admits 
of no question. But whether Congress in¬ 
tended by the provision of the Act of July 1, 
1902, just quoted, to authorize the municipal 
authorities of the District of Columbia to tax 
agents represetning the owners of property 
and business outside of the District, for the 
privilege of soliciting orders within it, as 
agents of such owners, for property to be 
shipped to persons within the District, is a 
question of very great doubt. This, it would 
seem, is the nature of the business agency of 
the defendant in this case. He is a mere so¬ 
licitor of orders for goods manufactured and 
supplied by parties outside of the District to 
persons within the District. It is true, the 
terms of the particular provision of the act 
in question are general, and might, possibly, 
be susceptible of the broad construction con¬ 
tended for in support of the prosecution in 
this case were such construction consistent 
with settled principles of interstate commer¬ 
cial regulation. Doubtless the Congress that 
passed the act in question was aware of the 
decisions of the Supreme Court of the United 
States made in the cases of Robbins v. Shelby 
Taxing District , 120 U. S. 489; Stoutenburgh 
v. Hennicky 129 U. S. 141 and the very recent 
case of Stockard v. Morgan , 185 U. S. 27; and 
to declare that it was the intention of Con¬ 
gress, by the provisions of the act under con¬ 
sideration, that it should be lawful for the 
authorities of this District to impose a license 
tax upon soliciting agents of non-resident 
merchants of orders from persons resident in 
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the District, to be filled and supplied to such 
resident persons, would be in utter disregard 
of the principle decided by those and many 
other cases. It is unnecessary to hold in this 
case that this District can be rightfully treated 
as a State, within the meaning of the Consti¬ 
tution, in considering the question of the power 
of Congress to regulate commerce as between 
this District and the several states of the 
Union. But in considering the effect of the 
act in question, it is not fair to presume, in 
the absence of an express declaration to that 
effect, that Congress intended to disregard the 
settled principle of commercial intercourse of 
the country, which, as embodied in the Con¬ 
stitution of the Country, prohibts a State from 
imposing a license tax upon persons repre¬ 
senting owners of property outside of the 
State, for the privilege of soliciting orders 
within it, as agents of such owners, for prop¬ 
erty to be shipped to persons within the state. 
Stockard v. Morgan, supra. That principle, 
we think, was not intended to be violated by 
the provisions of the statute here involved. 

“The act in question was not intended to 
regulate , in any sense , the commercial inter¬ 
course , between the District of Columbia and 
the states of the Union; nor was it intended 
to affect in any manner the agencies employed 
in such commerce. It is purely a local Act and 
intended to have local operation only. In 
other words, the particular provision of the 
statute in question was intended as a regula¬ 
tion of a purely municipal character and that 
is made clear, as was said in Stoutenburgh v. 
Hennick, upon the principle of noscitur a sociis , 
if the clause be taken as it should be, in con- 
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nection with the other clauses and parts of 
the act relating to licenses. At any rate, it 
would seem reasonable to presume that if it 
had been the intention of Congress to make 
the provision of the act apply to soliciting 
agents for the owners of goods beyond the 
District that intention would have been ex¬ 
pressly declared, and not left to doubtful con- 
. struction.” (Italics supplied.) 

This petitioner has two places of business on 
privately-owned property within the District of 
Columbia and concedes that it must have a license 
for these two places of busineses and must pay 
the license tax if the gross receipts from business 
done there in the year 1936 exceeded $2,000; and 
that the gross receipts from all local business 
within the District are taxable. But we earnestly 
urge that this is the extent to which the statute 
can be applied. 

We venture the assertion that had the language 
used in this statute been employed in a statute of 
one of the states, no court would have held that it 
applied to business secured by a corporation lo¬ 
cated outside the state by sending travelling men 
into the state to solicit it; in other words, that it 
applied to interstate business. Pacific Express 
Co. v. Seibert f 142 U. S. 339. Since the decision 
in Robbins v. Shelby Co. (120 U. S. 489) it has 
been held that a state cannot require a license for 
the doing of interstate business and certainly a 
statute worded as is that would be construed in 
such a way as to render it constitutional 
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There is also a line of decisions by state courts 
too long to cite to the effect that taking orders or 
making sales by sample by agents coming into the 
state from another for that purpose is not “doing 
business” within the state within the meaning of 
the foreign corporation laws of the states (Words 
and Phrases, First Series, pages 2151-2160; Same, 
Second Series, Volume 2, pages 123-126; Same, 
Fourth Series, Volume 1, pages 789-790). Con¬ 
gress must be presumed to have had in mind these 
decisions of the state and federal courts and to 
have used the words “carrying on * * * any * * * 
business * * * in the District of Columbia”; gross 
receipts of any “business in the District of Colum¬ 
bia”; privilege of “engaging in business in the 
District of Columbia” with the knowledge that, 
following the established precedents of years, these 
expressions would be construed to apply only to 
business done within the District of Columbia and 
would not be so applied as to tax interstate busi¬ 
ness. Words in a statute are presumed to be used 
in their usual and accepted meaning. This is par¬ 
ticularly true of words which have a legal signifi¬ 
cation. If any presumption is to be entertained, 
it is that the statute was intended to apply solely 
to business within the District, since to apply it 
to interstate business would render the statute 
unconstitutional. 
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AS CONSTRUED AND APPLIED IN THIS 
CASE, THE STATUTE IMPOSES AN UNCON¬ 
STITUTIONAL BURDEN UPON COMMERCE 
BETWEEN THE DISTRICT OF COLUMBIA 
AND THE STATES 

Under this heading we make two points (1) that 
a state could not constitutionally require such a 
license or impose such a tax upon gross receipts 
derived from interstate commerce as a condition 
of doing business in such commerce, and (2) that 
Congress, when exercising the powers of a local 
legislature for the District of Columbia, is subject 
to the same limitations and restrictions of the Fed¬ 
eral Constitution as the states and can no more 
impose burdens on interstate commerce than can 
a state. 

A STATE COULD NOT IMPOSE UPON INTERSTATE COM- 
MERCE THE TAXES AND LICENSE FEES WHICH PETI¬ 
TIONER WAS REQUIRED TO PAY 

As the statute was construed and applied in this 
case a license tax was clearly imposed for the 
privilege of doing business in interstate commerce; 
and gross receipts taxes on interstate business were 
also imposed for the privilege of engaging in such 
commerce. If it be claimed by respondent that 
the tax upon gross receipts was not a privilege 
tax, it would, nevertheless, if imposed by a state, 
be unconstitutional as a direct tax upon gross re¬ 
ceipts in interstate commerce. 
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For almost a hundred years it has been held 
that a state cannot tax the privilege of doing inter¬ 
state commerce nor can it impose a direct tax 
upon the gross receipts derived from such com¬ 
merce. More recently the decisions have con¬ 
strued these questions in the various forms in 
which the states have sought to impose such privi¬ 
lege or gross receipts taxes and have held them 
unconstitutional 

In Sprout v. South Bend (277 U. S. 163) the city 
required a license fee of $50.00 per passenger bus 
per year, which was construed by the highest 
court of the state as applicable to busses engaged 
exclusively in interstate commerce. The ordi¬ 
nance, as so construed, was held unconstitutional 
as a burden upon interstate commerce, the court 
saying in part: 

“But in order that the fee or tax shall be 
valid, it must appear that it is imposed solely 
on account of the intrastate business; that the 
amount exacted is not increased because of 
the interstate business done; that one engaged 
exclusively in interstate commerce would not 
be subject to the imposition; and that the per¬ 
son taxed could discontinue the intrastate 
business without withdrawing also from the 
interstate business. 

“The Supreme Court of Indiana, far from 
construing the ordinance as applicable solely 
to busses engaged in intrastate commerce, as¬ 
sumed that it applied to busses engaged ex¬ 
clusively in interstate commerce and that 
Sprout was so engaged. The privilege of en- 
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gaging in interstate commerce is one which a 
state cannot deny (Buck v. Kuykendall, 267 
U. S. 307; Bush and Sons Co. v. Maloy, 267 
U. S. 317). 

“A state is equally inhibited from condition¬ 
ing its exercise on the payment of an occupa¬ 
tion tax.” 

Similarly, in Adams Express v. New York (232 
U. S. 14) the court held unconstitutional an ordi¬ 
nance of the City of New York which provided 
that expressmen should not engage in business in 
the city without a license and imposing license 
fees of $5.00 per vehicle and 50^ for each driver. 
The Adams Company was engaged almost wholly 
in interstate commerce, only about two percent of 
its business being local, local and interstate busi¬ 
ness being carried, however, in the same wagons. 
The court held that no state or municipality can 
require of a person a license to engage in interstate 
business. 

In Cooney v. Mountain States Telephone Co. 
(294 U. S. 384) it was held that a state could not 
make the payment of a license tax on telephone 
instruments used for forwarding messages in both 
interstate and intrastate commerce, a condition 
precedent to doing such business, the court repeat¬ 
ing almost verbatim the language in the Sprout 
case, supra. 

In Anglo Chilean Corporation v. Alabama (288 
U. S. 218) it was held that the state could not sub¬ 
ject a foreign corporation, engaged solely in land¬ 
ing, storing and selling in the original packages 
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goods imported from abroad, to a franchise tax 
measured by the value of goods on hand; that 
such a tax violated the commerce clause of the 
Constitution. 

It has been consistently held also that a state 
may not directly tax gross receipts derived from 
interstate commerce whether the tax be levied on 
the entire gross receipts of the corporation or only 
upon the gross receipts from interstate commerce 
done between the particular state and other states. 
Thus in Fargo v. Stevens (121 U. S. 230) it was 
held that a statute of Michigan which imposed, in 
the particular case, a direct tax of 2 y 2 % upon the 
gross receipts of freight brought into the state 
from without and carried from the state to 
points outside, though gross receipts from busi¬ 
ness carried through the state were not taxed, was 
unconstitutional. 

To the same effect is Galveston , H. & S. A. Ry. v. 
Texas (210 U. S. 217) where the lines of the rail¬ 
road whose gross receipts were taxed, lay entirely 
within the State of Texas but its receipts were 
largely derived from carrying freight the ultimate 
destination of which was beyond the state. 

In New Jersey Telephone Co. v. Tax Board (280 
U. S. 338) an alleged franchise tax on the gross 
receipts derived from both state and interstate 
commerce, though the lines of the company lay 
wholly within the state, was declared unconsti¬ 
tutional. 

See also Fisher's Blend f etc ., v. Tax Commission 
(297 U. S. 650), Puget Sound Stevedoring Co. v. 
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Tax Commission (302 U. S. 90), Crew-Levick v. 
Pa. (245 U. S. 292), Western Union Telegraph 
Co. v. Ratterman (127 U. S. 411), Meyer v. Wells- 
Fargo (223 U. S. 298). 

Many other cases to the same effect could be 
cited. Two very recent cases on the subject of 
state taxation of gross receipts derived from inter¬ 
state commerce are Adams Mfg. Co. v. Storen , 304 
U. S. 307, and Gwinn , White & Prince , Inc. v. 
Hennefordy 59 S. Ct. 325. In the Adams case the 
State of Indiana sought to levy a tax of 1% upon 
all gross receipts of a domestic corporation from 
both intrastate and interstate sales. The princi¬ 
pal office of the company was located in Indiana 
and all of its contracts of sales were accepted 
there. Nevertheless, the Court held that the tax 
was an unconstitutional burden upon interstate 
commerce. In the opinion the court said (page 
311): 


“The vice of the statute as applied to re¬ 
ceipts from interstate sales is that the tax 
includes in its measure, without apportion¬ 
ment, receipts derived from activities in inter¬ 
state commerce; and that the exaction is of 
such a character that if lawful it may in sub¬ 
stance be laid to the fullest extent by states in 
which the goods are sold as well as those in 
which they are manufactured. Interstate 
commerce would thus be subjected to the risk of 
a double tax burden to which intrastate com¬ 
merce is not exposed, and which the commerce 
clause forbids. We have repeatedly held that 
such a tax is a regulation of, and a burden 
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upon, interstate commerce prohibited by Ar¬ 
ticle 1, Sec. 8 of the Constitution.” 

In the Gwinn, White & Prince , Inc . case supra , 
the State of Washington sought to tax the gross 
receipts of a domestic corporation doing an inter¬ 
state business. The corporation did business both 
in the States of Washington and Oregon, but at 
the trial of the case it was stipulated that no claim 
was made that the State of Washington could tax 
the gross receipts of the corporation for interstate 
commerce originating in Oregon and extending 
into states other than Washington. In this case, 
as in others, the court has stated that one grave 
objection to such a tax is that if one state can tax 
gross receipts from interstate commerce, every 
state into which the commerce flows can also tax 
them and that such commerce will, therefore, be 
subjected to multiple taxation. On this point the 
court said: 

“If Washington is free to exact such a tax, 
other states to which the commerce extends 
may, with equal right, lay a tax similarly 
measured for the privilege of conducting 
within their respective territorial limits the 
activities there which contribute to the service. 
The present tax, though nominally local, thus 
in its practical operation discriminates against 
interstate commerce, since it imposes upon it, 
merely because interstate commerce is being 
done, the risk of a multiple burden to which 
local commerce is not exposed.” 
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Similarly, in the case at bar the states in which 
the commerce flowing into the District of Colum¬ 
bia originates can also tax the gross receipts of 
such commerce and commerce between the Dis¬ 
trict and the states will suffer at least a double 
burden and possibly more. 

It will be noted that here, as in the two decisions 
just cited, the statute, if construed to apply to 
interstate commerce, does not provide for appor¬ 
tionment of gross receipts derived from such com¬ 
merce, but that the total of such gross receipts is 
subject to the prescribed rate of 2/5ths of 1 %. The 
language of the statute either taxes all of the gross 
receipts from insterstate commerce, or none. The 
attempt by the Board of Tax Appeals to judicially 
legislate into the statute as originally enacted, 
a provision for apportionment—as the Board has 
done in some cases where it took jurisdiction of 
the issue—does not cure the inherent vice in the 
statute itself, to which the court alluded in the 
Adams and Gwinn cases. In the case at bar the 
tax which petitioner seeks to recover was computed 
and paid upon its total gross receipts without 
apportionment. 

We think it clear also that as construed and ap¬ 
plied the statute imposes a direct burden upon 
gross receipts from interstate commerce. This re¬ 
sult cannot be avoided by the language: “A tax 
equal to two-fifths of one percentum” of the gross 
receipts. Concerning an identical contention, Mr. 
Justice Holmes said in Galveston , H . & S. A. Ry. f 
supra: 
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“The distinction between a tax ‘equal to’ one 
per cent of the gross receipts, and a tax of one 
per cent of the same, seems to us nothing, ex¬ 
cept where the former phrase is the index of an 
actual attempt to reach the property and to 
let the interstate traffic and the receipts from 
it alone. We find no such attempt and any¬ 
thing to qualify the plain inference from the 
statute, taken by itself. On the contrary, we 
rather infer from the judgment of the state 
court and from the argument on behalf of the 
state that another tax on the property of the 
railroad is upon a valuation of that property, 
taken as a going concern. This is merely an 
effort to reach the gross receipts, not even dis¬ 
guised by the name of an occupation tax, and 
in no way helped by the words ‘equal to/ ” 

Moreover, the Supreme Court has repeatedly 
held that the gross receipts from interstate com¬ 
merce cannot be taken into consideration in de¬ 
termining either the liability for a tax or the 
amount of such tax. 

“Where the tax is exacted from one doing 
both interstate and intrastate business, it must 
appear that it is imposed solely on account of 
the latter; that the amount exacted is not 
increased because of the interstate business 
done; * * 

Cooney v. Mountain Telephone , Co., supra. 

It is clear from the foregoing that a state statute 
construed and applied as this Act was in the instant 
case would be unconstitutional as a burden upon 
interstate commerce. 
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WHEN EXERCISING ITS POWERS AS A LOCAL LEGISLA¬ 
TURE AND ENACTING A STATUTE SOLELY FOR THE 
BENEFIT OF THE DISTRICT OF COLUMBIA, CONGRESS 
DOES NOT HAVE THE POWER TO TAX COMMERCE BE¬ 
TWEEN TH£ STATES AND THE DISTRICT 

It is clear that the statute in question here is 
purely a local act passed solely for the benefit of 
the District of Columbia. The title of the act, its 
purposes and the disposition of the funds raised 
under it, put this beyond question. 

In its original inception and as construed by the 
Courts the purpose in granting to Congress the 
power to regulate interstate commerce was to pro¬ 
hibit the states, with their diversified interests, 
from setting up artificial barriers and restraints 
against the free exchange of merchandise between 
the various sections of the country and to insure 
a national system of a free flow of commerce 
throughout the entire United States. By dele¬ 
gating this power to Conggress the entire country 
would have one system of regulation. As was said 
in Robbins v. Shelby Co. Taxing District , supra, 

“In a word, it may be said that, in the mat¬ 
ter of interstate commerce the United States 
are but one country, and are and must be sub¬ 
ject to one system of regulations, and not to 
a multitude of systems.” 

But the power so delegated to Congress to regulate 
interstate commerce has been construed by the 
Courts as meaning the power “to foster, protect, 
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control and restrain, with appropriate regard for 
the welfare of those who are immediately con¬ 
cerned and of the public at large.” Movdou v. 
N. Y., N. H. & H. R. Co., 223 U. S. 1, p. 47. 

In Texas N. 0. R. Co. v. Brotherhood, etc., 281 
U. S. 548, the Court said (page 570): 

“The power to regulate commerce is the 
power to enact 'all appropriate legislation’ 
for its ‘protection and advancement’ (The 
Daniel Ball (10 Wall. 557, 564, 19 L. ed. 999, 
1001); to adopt measures ‘to promote its 
growth and insure its safety’ (Mobile County 
v. Kimball, 102 U. S. 691, 696, 697, 26 L. ed. 
238, 239, 240); ‘to foster, protect, control and 
restrain’ (Second Employers Liability Cases, 
223 U. S. 1, 47, 56 L. ed. 327, 345).” 

Bearing in mind the fundamental reason for the 
grant to Congress of the right to regulate inter¬ 
state commerce, viz., to foster, promote and secure 
freedom of commercial intercourse throughout 
the country, it is inconceivable that the power so 
granted could be interpreted to permit Congress 
to hinder or impede a particular portion of such 
commerce by levying a tax thereon for the benefit 
of a particular community. 

While the point has not, we think, been squarely 
passed upon by the United States Supreme Court, 
there are a number of decisions which point 
strongly in the direction that Congress does not 
have such power. 
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In Stoutenburgh v. Hennick, 129 U. S. 141, 32 
L. ed. 637, it was held that the Legislative Assem¬ 
bly of the District had no such power to burden 
interstate commerce and that Congress could not 
delegate any such power. In the opinion, the 
Court said: 

“The Act of the Legislative Assembly under 
which Hennick was convicted, imposed, as 
stated in its title, ‘a license on trades, business, 
and professions practiced or carried on in the 
District of Columbia/ and required by clause 
3 of section 21, among other persons in trade, 
commercial agents, whose business it was to 
offer merchandise for sale by sample, to take 
out and pay for such license. This provision 
was manifestly regarded as a regulation of a 
purely municipal character, as is perfectly ob¬ 
vious, upon the principle of noscitur a sociis, if 
the clause be taken, as it should be, in connec¬ 
tion with the other clauses and parts of the Act. 
But it is indistinguishable from that held void 
in Robbins v. Shelby County Taxing District, 
120 U. S. 489 and Asher v. Texas , 128 U. S. 
129 as being a regulation of interstate com- 
merce, so far as applicable to persons solicit¬ 
ing, as Hennick was, the sale of goods on be¬ 
half of individuals or firms doing business 

outside the District .” (Italics supplied.) 

***** 

“The business referred to is thus definitely 
assigned to that class of subjects which calls 
for uniform rules and national legislation, 
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and is excluded from the class which can be 
best regulated by rules and provisions sug¬ 
gested by the varying circumstances of differ¬ 
ent localities, and limited in their operation 
to such localities respectively. Cooley v. 
Phila. Board of Wardens , 53 U. S. 12, How. 
299; Gilman v. Philadelphia , 70 U. S. 3 Wall. 
713. It falls, therefore, within the domain 
of the great, distinct, substantive power to 
regulate commerce, the exercise of which 
cannot be treated as a mere matter of local 
concern and committed to those immediately 
interested in the affairs of a particular 
locality.” 

In Beitzell v. District of Columbia. , supra, 
(where as has been shown on page 47 of this 
brief, the Act of Congress imposing license 
taxes for the District was strikingly similar to the 
statute here in question) this Court held that it 
was not the intention of Congress to tax inter¬ 
state commerce. While the Court found it un¬ 
necessary for the purposes of the decision to go 
the whole way and specifically hold that Congress 
could not tax interstate commerce for the benefit 
of the District, the reasoning of the opinion indi¬ 
cates that the Court felt Congress did not have 
such power. (See quotation, page 47-49 of this 
brief.) 

The statement of this Court in Potomac Electric 
Power Co. v. Hazen f 67 App. D. C. 161, while prob¬ 
ably not necessary to the decision, is nevertheless 
worthy of mention. In that case, in upholding a 
tax assessed for the support of the District, meas- 
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ured by the gross earnings of a District of Colum¬ 
bia corporation, this Court said: 

“The appellees insist that the tax is a fran¬ 
chise tax, measured by gross earnings, and 
not a tax upon gross earnings. They concede, 
as of course they must, that a tax on gross 
earnings derived from interstate commerce is 
a burden upon that commerce and repugnant 
to the commerce clause.” 

In a clear and well-reasoned opinion, the Dis¬ 
trict Court by Mr. Justice Bailey in District Gro¬ 
cery Stores , Inc. v. District of Columbia , 24 F. 
Supp. 447, held that the statute here in question 
as construed and applied by the District taxing 
authorities is an unconstitutional burden upon in¬ 
terstate commerce. The opinion specifically holds 
that the grant of power to Congress to regulate 
interstate commerce was not intended to include 
the power to burden that commerce for the benefit 
of the District of Columbia. 

THE LICENSE FEES WERE ILLEGALLY 

EXACTED 

As shown above, a state may not require that 
a person take out a license to do interstate busi¬ 
ness, and Congress, when exercising its powers 
as a legislature for the District of Columbia, 
cannot require a license or the payment of license 
fees for doing business between the District of 
Columbia and the states. Yet the statute as con- 
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strued and applied in this case requires that pe¬ 
titioner have a license and that it pay the fees as 
a condition precedent to doing business between 
the District and the states. Admittedly, the gross 
receipts from business done within the District 
amounted to only $1,663.12 and the payment of 
license fees was required only when the gross 
receipts exceeded $2,000. The taxing authorities 
stated in this connection that the gross receipts 
for business done between the District and the 
states must be reported and, when so reported, 
they were included with the gross receipts for 
business within the District and license fees of 
$10.00 each for two places of business assessed. 
Obviously, this was requiring petitioner to pay 
license fees for doing business between the District 
and the states. This requirement was unconsti¬ 
tutional. 

IF TITLE VI OF THE ACT BE CONSTRUED 
TO APPLY TO INTERSTATE COMMERCE 
IT IS UNCONSTITUTIONAL AS AN EXCISE 
TAX NOT UNIFORM THROUGHOUT THE 
UNITED STATES 

The statute is clearly an excise tax and when 
construed as here to apply to a matter of national 
import such as interstate commerce, it must be 
uniform throughout the United States. 

In the Head Money cases , 112 U. S. 580, in speak- 
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ing of the uniformity which the Constitution re¬ 
quires in excise taxes, the Supreme Court says: 

“That tax is uniform when it operates 
with the same force and effect in every place 
where the subject of it is found.” 

Again in Knowlton v. Moore, 178 U. S. 41, the 
Court says: 

“* * * Giving to the term uniformity as 
applied to duties, imposts, and excises a geo¬ 
graphical significance, likewise causes that 
provision to look to the forbidding of discrimi¬ 
nation as between the States, by the levying of 
duties, imposts, or excises upon a particular 
subject in one State and a different duty, im¬ 
post, or excise on the same subject in another; 
and therefore, as far as may be, is a restriction 
in the same direction and in harmony with 
the requirement of apportionment of direct 
taxes.” 

Interstate commerce, as the Court observed in 
Stoutenburgh v. Hennick , supra, is “definitively as¬ 
signed to that class of subjects which calls for 
uniform rules and national legislation, and is ex¬ 
cluded from that class which can be best regulated 
by rules and provisions by the varying circum¬ 
stances of different localities, and limited in their 
operation to such localities respectively.” While 
the Court found it unnecessary to specifically pass 
upon the point in that case, the following language 
is indicative of the Court’s view: 
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“It is forcibly argued that it is beyond the 
power of Congress to pass a law of the char¬ 
acter in question solely for the District of Co¬ 
lumbia, because whenever Congress acts upon 
the subject the regulations it establishes must 
constitute a system applicable to the whole 
country, but the disposition of this case calls 
for no expression of opinion upon that point.” 

Apparently the District authorities and the 
Board of Tax Appeals (The Consolidated Ex¬ 
panded Metals Companies v. District of Columbixiy 
D. C. B. T. A. Docket 2, Prentice-Hall State & Local 
Tax Service for the District of Columbia, Par. 
23,013) take the position that the statute was en¬ 
acted under the exclusive legislative power over 
the District granted to Congress under Article 1, 
Section 8, Clause 17 of the Constitution, and that, 
therefore, the constitutional requirement of uni¬ 
formity does not apply. Both the Supreme Court 
and this Court have consistently held that the ex¬ 
clusive right granted to Congress to legislate for 
the District of Columbia is not an unlimited power 
but is subject to all of the limitations imposed on 
Congress under the Constitution. Callan v. Wil¬ 
son, 127 U. S. 540, at 550; Capital Traction Co. v. 
Hof y 174 U. S. 1, p. 5; Wight v. Davidson f 181 
U. S. 371, p. 384; Willson v. McDonnell (Ct. of 
App. D. C.) 265 Fed. 432; Sims v. Rives , 84 F. (2d) 
871, 878. 

Under the statute as applied, gross receipts 
arising from interstate business with customers 
in the District of Columbia are subject to the tax 
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(except for specific exemptions) while gross re¬ 
ceipts from interstate business between customers 
in two states are not taxed. It seems clear that 
a tax so construed does not conform to the geo¬ 
graphical uniformity requirement of the Consti¬ 
tution. 

CONCLUSION 

For the reasons stated, it is submitted that the 
Court should reverse the decision of the Board 
and order that the assessments against the peti¬ 
tioner be cancelled and that there be refunded to 
the petitioner the gross receipts tax of $1,789.66 
and license taxes of $20.00. 

Respectfully submitted, 

Donald R. Richberg, 
Raymond N. Beebe, 

Adrien F. Busick, 

Seth W. Richardson, 

81515th Street, N.W., 
Washington, D. C., 
Attorneys for Petitioner. 

Of Counsel: 

Mason Trowbridge, 

B. C. Dunklin. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


January Term, 1939 


No. 7321 


COLGATE-PALMOLIVE-PEET COMPANY, Petitioner , 

vs. 

DISTRICT OF COLUMBIA, Respondent. 

BRIEF ON BEHALF OF RESPONDENT 


STATEMENT OF THE CASE 

This is an appeal under the provisions of Title IX of the 
Act of Congress entitled “An Act to Amend the District of 
Columbia Revenue Act of 1937, and for other purposes, ap¬ 
proved May 16, 1938, from a decision of the Board of Tax Ap¬ 
peals for the District of Columbia dismissing petitioner’s ap¬ 
peal with respect to business privilege taxes in the amount of 
$1,789.66, upon failure to prove that said taxes were paid in¬ 
voluntarily and under circumstances which according to law 
would entitle the taxpayer to the right to sue at law for the 
recovery of such tax, and holding that fees in the amount of 
$20 for business privilege licenses ($10 for each of its two 
places of business in the District) were not collected errone¬ 
ously from the petitioner. 

Section 6 of Title IX, supra , provides: 
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“Any taxpayer who shall have paid within three years 
immediately preceding the approval of this Act any tax 
to the District involuntarily, and under circumstances 
which according to law would entitle such taxpayer to the 
right to sue at law for the recovery of such tax, may with¬ 
in ninety days from the approval of this Act, appeal 
from the imposition of such tax in the same manner and 
to the same extent as set forth in Sections 3 and 4 of this 
Title.” 

The business privilege taxes here in question were imposed 
by Title VI—Tax on Privilege of Doing Business—District of 
Columbia Revenue Act of 1937, approved August 17, 1937, 50 
Stat. 693 (Sec. 970, Title 20, D. C. Code 1929, Supplement 
III). Section 7 of Title VI provides as follows: 

“The taxes imposed hereby shall be due thirty days 
after the approval of this Act, and may be paid with¬ 
out penalty to the collector of taxes of the District of 
Columbia in equal semiannual installments in the months 
of September and March following. If either of said in¬ 
stallments shall not be paid within the month when the 
same is due, said installment shall thereupon be in ar¬ 
rears and delinquent and there shall be added and col¬ 
lected to said tax a penalty of 1 per centum per month 
upon the amount thereof for the period of such delinquen¬ 
cy, and said installment with the penalties thereon shall 
constitute a delinquent tax.” 

Petitioner’s amended return of gross receipts from sales in 
the District of Columbia during the calender year 1936 was 
filed on or about December 13, 1937 (Rec. p. 18). There¬ 
after, an assessment of business privilege taxes, based upon 
said return was made against petitioner in the net amount of 
$1,789.66 (Rec. pp. 9 and 18), and the petitioner was advised 
that payment of the first half of such taxes would be accepted 
without penalty on or before January 3, 1938 (Rec. p. 9). 
The taxes so assessed were paid by the petitioner in equal 
installments on December 30, 1937, and March 30, 1938, re¬ 
spectively, under protest in writing (Rec. pp. 11, 12 and 18). 

On December 17, 1937, petitioner filed applications for 
licenses for its places of business at 909 H Street, N.W., and 
332 D Street, S.W., in the District of Columbia and enclosed 


3 


its check in the amount of $20 in payment therefor, under pro¬ 
test (Rec. pp. 7, 8 and 18). 

The payment of business privilege taxes in the sum of 
$1,789.66, and business privilege license fees in the amount 
of $20, will be considered separately. 

ARGUMENT 

I 

The business privilege taxes here in question were paid volun¬ 
tarily. 

It is firmly established that taxes voluntarily paid cannot 
be recovered back, and payments with knowledge and without 
compulsion are voluntary. 

Union Pac. R. Co. v. Dodge County, 98 U.S. 541, 25 L. Ed. 
196; 

Chesebrough v. United States, 192 U.S. 253; 

Heckman & Co. v. /. S. Dawes & Son Co., Inc., 56 App. D. 
C. 213,12 F. (2d) 154; 

Blanks v. Hazen, 66 App. D.C. 118, 85 F. (2d) 284; 
Georgetown College v. District of Columbia, MacArthur 
and Mackey’s Rep. (11 D.C.) 43; 

Security Nat. Bank of Watertown, S. D. v. Young, 55 F. 
(2d) 616; 

Fox v. Edwards, 287 F. 669, 34 A.L.R. 973; 

Warner v. Walsh, 27 F. (2d) 952, 954; 

Phillips v. City of Portsmouth, 115 Va. 180; 78 S.E. 651; 

It is equally well established that the mere statement that 
the tax was paid under protest is not sufficient to make it an 
involuntary payment. 

Gaar, Scott & Co. v. Shannon, 223 U.S. 468; 

Union Pac. R. Co. v. Dodge County, supra; 

Security Nat. Bank of Watertown, S. D. v. Young, supra; 
Blanks v. Hazen, supra; 

Georgetown College v. District of Columbia, supra; 

Beck v. State, 196 Wise. 242, 219 N.W. 197, certiorari denied 
278 U.S. 639. 

Generally, as to what constitutes voluntary payment, see: 
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Cooley on Taxation, 4th Ed., Vol. 3, p. 2566, et seq.; 

21 R.C.L. 141, et seq.; 

Dillon Municipal Corporations, 5th Ed., Vol. 4, p. 2831, et 
seq.; 

61 Corpus Juris 986, where the writer states: 

“A payment is voluntary, in the sense that no action 
lies to recover back the amount not only where it is made 
willingly and without objection, but in all cases where 
there is no compulsion or duress, or any immediate and 
urgent necessity therefor, as a means of preventing an 
immediate seizure of the taxpayer’s person or property, 
or of releasing his person or property from existing de¬ 
tention.” 

citing, among other cases. Union Pac. R. Co. v. Dodge County, 
supra, and Heckman & Co. v. I. S. Dawes & Son. Co., Inc.., 
supra. 

Continuing on Page 988, the author says: 

“To render a payment compulsory such pressure must 
be brought to bear on the taxpayer as to interfere with 
the free enjoyment of his rights of person or property, and 
the compulsion must furnish the motive for the payment. 
There is duress in this sense when the taxpayer has been 
placed under arrest, or when there has been a distraint or 
seizure of his chattels, for the purpose of compelling him 
to pay the tax. A tax legally due cannot be recovered 
back, even though the taxpayer was illegally arrested to 
enforce payment.” 

Since there is no statute in the District of Columbia defin¬ 
ing the circumstances under which payment of taxes must be 
made to entitle the taxpayer to the right to sue at law for the 
recovery thereof, any right of recovery of such taxes must be 
under the common law rule. See Brunson v. Crawford County 
Levee Dist., 101 Ark. 24, 153 S.W. 828, 44 L.R.A. (N.S.) 293, 
295. 

It is universally conceded that the common law rule govern¬ 
ing the right to sue at law for the recovery of taxes is accurate¬ 
ly stated in the case of Union Pac. R. Co. v. Dodge County, 
supra. See Dillon, Municipal Corporations, 5th Ed., Vol. IV, 
Sec. 1624. In a recent decision in this jurisdiction, Blanks v. 
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Hazen, supra, this Court quoted at length from the Union 
Pacific R. Co. case and held that the right of recovery in this 
jurisdiction must be under the common law rule there laid 
down. In that case the Railroad Company had paid taxes on 
lands owned in Dodge County. At the time the payments 
were made, the company filed with the treasurer a notice in 
writing that it protested against the taxes paid, for the reason 
that they were illegally and wrongfully assessed and levied, 
and were wholly unauthorized by law, and that suit would be 
instituted to recover back the money paid. In holding that the 
payment was not made under compulsion, the Supreme Court 
adopted the language of the Court in the case of Wabaunsee 
Co. v. Walker, 8 Kans. 431, holding: 

“Where a party pays an illegal demand with a full 
knowledge of all the facts which render such demand il¬ 
legal, without an immediate and urgent necessity there¬ 
for or unless to release his person or property from deten¬ 
tion or to prevent an immediate seizure of his person or 
property, such payment must be deemed voluntary and 
cannot be recovered back. And the fact that the party 
at the time of making the payment files a written pro¬ 
test does not make the payment involuntary.” 

The Court continued: 

“The real question in this case is, whether there was such 
an immediate and urgent necessity for the payment of 
the taxes in controversy as to imply that it was made 
upon compulsion. The treasurer had a warrant in his 
hands which would have authorized him to seize the goods 
of the company to enforce the collection. This warrant 
was in the nature of an execution running against the 
property of the parties charged with taxes upon the lists 
it accompanied, and no opportunity had been afforded the 
parties of obtaining a judicial decision of the question of 
their liability. As to this class of cases Chief Justice Shaw 
states the rule in Preston v. Boston, 12 Pick., 14, as fol¬ 
lows: ‘When, therefore, a party not liable to taxation is 
called upon peremptorily to pay upon such warrant, and 
he can save himself and his property in no other way than 
by paying the illegal demand, he may give notice that he 
so pays it by duress and not voluntarily, and by showing 
that he is not liable, recover it back as money had and 
received.’ ” 
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Petitioner contends that the above rule laid down by the 
Supreme Court in the Union Pacific R. Co. case has been re¬ 
laxed; that it is unnecessary that there be any immediate or 
urgent necessity in order to make payment of taxes under com¬ 
pulsion or duress and argues that if the taxpayer “pays the 
tax under protest under circumstances which would put him 
under serious disadvantage for failure to pay (such for in¬ 
stance as the right in the statute to revoke his license to do 
business or the accrual of penalties for delinquency in pay¬ 
ing)'* such payment is involuntary, and under circumstances 
which according to law would entitle such taxpayer to the 
right to sue at law for the recovery of such tax. In support 
of this contention petitioner relies on the following cases: 
Atchison, etc., Ry. Co. v. (/Connor, 223 U.S. 2S0; Union Pac. 
R. R. Co. v. Public Service Commission, 248 U.S. G7; Ward v. 
Love County, 253 U.S. 17; Hill v. District of Columbia, 7 
Mackey (D.C.) 4S1; and Thompson v. Deal, 67 App. D.C. 327. 
92 F. (2d) 47S. The circumstances in each of these cases 
constituted an immediate and urgent necessity for payment 
of the taxes involved. 

In the case of Atchison, etc.. Ry. Co. v. O’Connor, supra. 
the plaintiff sought to recover money paid to the State of Col¬ 
orado as taxes upon its capital stock. The statute provided 
that every corporation that failed to pay the tax would for¬ 
feit its right to do business within the state until the tax was 
paid, and also pay a penalty of ten per cent for every six 
months or fractional part of six months of default after May 
1 of each year. The court pointed out that “the effect of the 
forfeiture clause upon plaintiff’s subsequent contracts and 
business might be serious” and stated: * * we are of 

opinion that it was not called upon to take the risk of having 
its contracts disputed and its business injured and of finding 
the tax more or less nearly doubled in case it finally had to 
pay. In other words, we are of opinion that the payment was 
made under duress. See Gaar. Scott A' Co. v. Shannon, decided 
this day. post. p. 46S.” The case relied on involved a suit to 
recover taxes paid under protest to the State of Texas. The 
statute provided that if the tax was not paid by May 1st a 



penalty of twenty-five per cent should be added, and if not 
paid by July 1st the permit to do business in the state should 
be forfeited “without judicial ascertainment” and the com¬ 
pany deprived of the right to sue in the courts. The plaintiff 
alleged that the Secretary of State had mailed to the company 
a circular calling attention to the provisions of the act and, 
under duress of this statute, the company had, before May 1st. 
paid the tax demanded under protest and with written notice 
that it reserved the right to sue for the recovery of the amount 
exacted by an unconstitutional law. The Court of Appeals of 
Texas sustained defendant’s demurrer to the complaint. In 
affirming the judgment of the Court of Appeals, the Supreme 
Court stated: 

“2. Neither a statute imposing a tax, nor the execution 
thereunder, nor a mere demand for payment, is treated 
as duress. It does not necessarily follow that there will 
be a levy on goods. Or, if there is. the citizen, to avoid 
the consequences of the levy, may pay the money, re¬ 
gain the use of his property and maintain a suit for the 
recovery of what has been exacted from him. The legal 
remedy redresses the wrong. But he has the same right 
to sue if he pays under compulsion of a statute, whose 
self-executing provisions amount to duress. An act which 
declares that where the franchise tax is not paid by a 
given date a penalty of twenty-five per cent shall be in¬ 
curred. the license of the company shall be cancelled, and 
the right to sue shall be lost, operates much more as du¬ 
ress. than a levy on a limited amount of property. Pay¬ 
ment to avoid such consequences is not voluntary but 
compulsory, and may be recovered back * * 

“3. If. therefore, the plaintiff had been included in the 
class to which this statute applied, and. under the duress 
of its automatically enforced provisions, had paid the tax 
to avoid the disruption of its business, it could have main¬ 
tained an action to recover the amount thus exacted." 

(Italics added.) 

It is therefore apparent that the duress in the Atchison Tty. 
case . supra, was the self-executing statutory provision under 
which the company ran the risk of having its contracts dis¬ 
puted and its business injured. In the Gam. Scott ca.sc, 
supra, decided the same day. where payment was made under 
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written protest and notice that the taxpayer reserved the 
right to sue. the payment was hold to he voluntary and re¬ 
covery was denied. 

The Missouri statute considered in the case of Union Paci¬ 
fic R. R. ('<>. v. Public Serna Com mission. supra, prohibited 
the issue of bonds by the Railroad without authority of the 
Commission, imposed severe penalties for such issue and pur¬ 
ported to invalidate the bonds if issued without authority. 
The payment was made to prevent tin* possibility of having 
the bonds invalidated and to avoid other threatened grave 
penalties provide* 1 by the statutes. The Court pointed out 
that there was no other proceeding by which the railroad com¬ 
pany adequately could have avoided tin' evils that made it 
practically impossible to comply with the terms of the law. 

The peculiar circumstances surrounding the payment in the 
case of Ward v. L<>n County, supra, are stated on Pago 23 of 
the opinion as follows: 

* * Ti ie claimants were Indians just emerging from 
a state of dependency and wardship. Through the pend¬ 
ing suits and otherwise they were objecting and protest¬ 
ing that the taxation of their lands was forbidden by a 
law of Congress. But. notwithstanding this, tlic county 
demanded that the taxes hi paid, and by threateniny to 
sell the lands of these claimants and actually si Him / otlur 
lands similarly situated mhde it appear to the claimants 
that they must choose In tu'< < n paying the taxes and losing 
their lands. To prevent a sale and to avoid the imposition 
of a penalty of eighteen per cent they yielded to the 
county’s demand and paid the taxes, protesting and ob¬ 
jecting at the time that the same were illegal. The moneys 
thus collected were obtained bv coercive means—by com¬ 
pulsion. The county and its officers reasonably could not 
have regarded it otherwise: much less the Indian claim¬ 
ants.” (Italics added.) 

The case of Flill v. District of Columbia, supra . was a suit 
to recover annual license taxes paid to the District of Colum¬ 
bia for six successive years from the year ending April 1. 1882. 
to the year ending April 1. 1887. inclusive. Plea of the Stat¬ 
ute of Limitations was sustained as to the first three pay¬ 
ments. Plaintiff testified that in 1884 he refused to take out 
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a license, was arrested, prosecuted and fined $200; that upon 
being notified about the license tax due for the year beginning 
April 1. ISSo. that unless he paid such license he would be sub¬ 
jected to arrest, he took out the license for said year, paying 
the $200 fee therefor: that he would not like to say whether 
he had been arrested for the nonpayment of the license tax 
for any other year than the year 1884. but tin* records would 
-how as to that. The Court held payment under such circum¬ 
stances was involuntary. 

Tiie circumstances surrounding payment of tlie license fees 
in the Ilill case are not analogous to the circumstances sur¬ 
rounding payment of the business privilege taxes here in ques¬ 
tion. An analogy may. however, be drawn between the pay¬ 
ments in the ///// case to obtain licenses to engage in business 
in the District of Columbia and payments by the petitioner 
here of the fees of $20 for business privilege licenses. The 
Hoard of 'fax Appeals for the District of Columbia held, in 
the instant case, that payments of the two license fees were 
made to permit the petitioner to continue in business in ihe 
District of Columbia and were, therefore, paid under such du¬ 
ress as to make the payments involuntary (Rec. p. 19). 

The facts regarding the payments considered in Thompson 
v. Deal, supra, were similar to those in the case of Union Paci¬ 
fic U. R. Co. v. Public Servlet ('o/n mission. supra, upon which 
this Court relied. The appellants were required to purchase 
the certificates, as the choice of the least of several evils, in 
order to sell their cotton. And it was held that the payments 
were made under such an aryent necessity as to imply that 
they were made under compulsion. 

Respondent concedes that there may be implied duress 
where the s< Ij-execuUnuj provisions of a statute* threaten de¬ 
struction of a taxpayer’s business, as in the Atchison, etc.. Ry. 
Co. case, or where the peculiar circumstances create an urgent 
necssity for the payment, as in other cases relied on by peti¬ 
tioner. There are no self-executing provisions in the District 
statute and the payments hen* in question were not made 
under such immediate or urgent necesssity as to imply that 
they were made under compulsion. 

Petitioner argues that the implied duress in the District stat- 
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ute is found in the provisions of Title VI. supra. (1) authoriz¬ 
ing the Commissioners, after hearing, to revoke any license 
issued thereunder for failure of tin 1 licensee to pay any install¬ 
ment of tax when clue. (2) providing that such taxes may be 
collected by distraint, and (3) the provisions in Section 7 of 
Title VI. supra, for the addition and collection of a penalty of 
1 per centum per month upon the amount of any delinquent 
installment of the tax. Xo duress may be implied from those 
provisions of tin* statute. 

In the last paragraph of Section 2 of Title VI. supra, it is 
provided: 


“The Commissioners may after hearing, revoke any 
license issued hereunder for failure of the licensee to file 
a return or corrected return within the time required by 
this title or to pay any installment of tax when due." 

The petitioner here filed its original and corrected returns 
within the time required by Title VI and paid both install¬ 
ments of the tax when due. Neither at the time of paymeni 
of the tax. nor at any other time during the taxable period, did 
the Commissioners, or any District official, have authority to 
revoke petitioner’s license to engage in business in the District 
of Columbia. Even if tin* petitioner had failed or refused to 
pay either installment of the tax when dm* the Commissioners 
would not have been authorized to revoke petitioner’s license 
until after tin* petitioner had been given an opportunity for 
hearing. Xo official of the District having made any threat 
in connection with the revocation of petitioner's license, and 
no official of the District having any authority, at the time of 
the payments in question, to make any such threats or take 
any action in connection therewith, there could have been no 
cause for apprehension on the part of the petitioner. In any 
event, mere apprehension that a license will be revoked is not 
duress. See Standard (til Co. v. Bollinger. 348 Ill. 82. 180 
X.E. 396. where is was observed: 


“The fact that appellant believed that the penalties 
provided by the act would be operative against it if 
such tax was not paid is not sufficient to show involuntary 
payment. Such might be said of the payment of any 
tax.” 
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See also: 

Strachen Shipping Co. v. Savannah., 16S Ga. 309. 147 S.E. 
55; 

Sims v. Mcr Rouge , 141 La. 91. 74 So. 700: 

Schoenjcld v. Bradford, 10 Pa. Supr. Ct. 105: 

Cahaba v. Burnett. 34 Ala. 400: 

Ligonier v. Ackerman, 40 Ind. 552. 15 Am. Hep. 323. 

Section 11, Title VI. supra, provides: 


"The taxes levied hereunder and penalties may be col¬ 
lected by the collector of taxes of the District of Colum¬ 
bia in the manner provided by law for the collection of 
taxes due the District of Columbia on personal property 
in force at the time of such collection.” 


and in Section 2 of Title I of the District of Columbia Rev¬ 
enue Act of 1937. supra, it is provided: 


“If any person liable to pay any personal property tax 
to the District of Columbia neglects or refuses to pay the 
same within ten days after notice and demand, it shall be 
lawful for the collector of taxes for the District of Co¬ 
lumbia. or any person designated by him. to collect the 
said taxes, with interest and penalties thereon, by dis¬ 
traint and sale in the manner hereinafter provided, of the 
goods, chattels, or effects, including stocks, securities, 
bank accounts, evidences of debt, and credits of the per¬ 
son delinquent as aforesaid. * * *” 

The mere fact that the statute provides a method for the 
collection of the tax cannot possibly operate as duress until 
some action is taken thereunder by the collector of taxes. 
The provisions of the statute are not self-executing. Neither 
of the installments of the tax here in question were ever de¬ 
linquent; no demand for payment of either installment was 
ever made by the collector of taxes and no notice was sent 
threatening any action under the provisions of Section 2 of 
Title 1. supra. Since, at the time the payments were made, 
there could have been no cause for apprehension on the part 
of the petitioner it cannot reasonably be contended that tin' 
statutory provision authorizing collection of business privilege 
taxes by distraint constituted constructive duress. 

Therefore, the only provision of the statute which might 
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possibly be construed as constituting constructive or implied 
duress is the provision in Section 7 of Title VI, supra, for the 
collection of pecuniary penalties for failure to pay either in¬ 
stallment of the tax within the time allowed. And the only 
question presented in the appeal from that part of the de¬ 
cision of the Board of Tax Appeals for the District of Colum¬ 
bia dismissing petitioner’s appeal with respect to business 
privilege taxes in the amount of $1,789.66, is whether the stat¬ 
utory provision for a penalty of 1 per centum per month for 
failure to make payment within the time prescribed is suffi¬ 
cient to make the payment of taxes involuntary and under 
compulsion. To hold that the penalty provisions of Section 
7, Title VI. supra, made payment of the tax involuntary would 
be to say that all payments of taxes in the District of Colum¬ 
bia are under duress. 

It should be observed that the payments here in question 
were made within the time allowed and that no penalties 
thereon were paid by petitioner. (Rec. pp. 9, 11 and 12.) In 
this connection it might be explained that when an assessment 
of business privilege taxes is delayed pending receipt of ad¬ 
ditional information to be furnished by the taxpayer, it is 
the practice of the Assessor to allow the taxpayer ten days 
from the date of mailing of the bill within which to make 
payment of taxes then due without penalty. Payment of the 
first semi-annual installment of the taxes in question was made 
by petitioner within this ten-day period; payment of the 
second semi-annual installment was made in the month of 
March and before any penalties accrued. At the time both 
payments were made no District official had any authority in 
law to take any action to enforce the collection thereof. The 
payment of a tax before the same becomes delinquent, and 
before its collection can be enforced by compulsory process, 
is generally held to be voluntary. 

Covington v. Lovell and B. Tob. Co., 204 Ky. 40, 263 S.W. 
676; 

City of Morganfield v. Wathcn, 202 Ky. 641, 261 S.W. 12; 

Cincinnati N. 0. and T. P. R. Co. v. Hamilton County, 120 
Tenn. 1, 113 S.W. 361; 
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Nashville, C. & St. L. Ry. Co. v. Marion County, 120 Term. 
347, 108 S.W. 1058; 

Younger v. Santa Cruz County, 68 Cal. 241, 9 P. 103; 

Montgomery v. Cowlitz County, 14 Wash. 230, 44 P. 259; 

Williams v. Merritt, 152 Mich. 621, 116 N.W. 386. 

In Covington v. Lovell and B. Tob. Co., supra, the statute, 
in addition to imposing a ten per cent penalty, required pay¬ 
ment of interest at the rate of one-half per cent per month after 
delinquency. Payment of taxes made on the last day before 
delinquency was held to be voluntary. In Cincinnati N. 0. 
and T. P. R. Co. v. Hamilton County , supra, the statute re¬ 
quired that the taxes remaining unpaid on the date when they 
became delinquent “shall be immediately collected by distress 
and sale,” and the payment was made on the last day before 
the same became delinquent and enforceable, for the purpose, 
not only of avoiding distress, but of preventing the attach¬ 
ment of a penalty of 1 per cent per month, and interest on the 
next day. It was contended by counsel in that case that the 
taxpayer was not required to wait until the penalty had ac¬ 
crued against him, and distress warrants actually placed in 
hands of the collecting officer, but that with these conditions 
imminent, and under the mandatory provisions of the statute, 
inevitable, in the absence of payment, a payment to prevent 
the same from occurring was not voluntary, but upon coercion. 
The court, however, overruled this contention, because of the 
fact that the payment was not made to release the person or 
property of the taxpayer, and that the collecting officer had 
no power to enforce payment at the moment the payment was 
made. 

Consequently, the holding that a payment made on the day 
before the penalty attaches is voluntary is equivalent to a 
holding that such a penalty can never constitute sufficient 
duress to render a payment involuntary. Therefore, payments 
of taxes made, either before or after delinquency, merely to 
avoid liability for pecuniary penalties are not under such 
duress as to render them involuntary. In addition to the au¬ 
thorities last above cited, see: 

United States v. New York and C. M. S. S. Co., 200 U.S. 
488; 
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Phillips v. City of Portsmouth, supra; 

Richardson Lubricating Co. v. Kinney, 337 Ill. 122, 168 
X.E. 886; 

Beck v. State, supra; 

Morris v. Mayor and C. C. of Balt., 5 Gill (Md.) 244; 

Haven v. AYw 1’orA*, 67 App. Div. 90. 73 X.Y. Supp. 678 
(affirmed in 173 X.Y. 611. 66 X.E. 1110); 

Peninsular Iron Co. v. Town of Crystal Falls, 60 Mich. 79. 
26 X.W. S40. 

In the case of Security Nat. Bank of Watertown, S. D. v. 
Young, s:upra, the Circuit Court of Appeals for the Eighth Cir¬ 
cuit, in denying the right to recover taxes paid under protest 
and to avoid penalties, fees, etc., imposed by the South Dako¬ 
ta statute, said: 

‘‘There is no right at common law to recover taxes paid 
simply under protest/’ 

“It remains to consider whether the taxes paid were 
involuntary, in the sense that their payment was exacted 
by coercion and duress. The complaint contains no al¬ 
legations that any taxing officer was armed with tax 
warrant or other process, that there was any threat to 
seize upon any of plaintiff’s property, or cast a cloud upon 
the title to its property or imprison any of its officers. 
The only claim of duress or coercion is that the payments 
involved were made through the coercion and duress of 
the South Dakota statute. The allegation is that the 
taxes have been ‘paid by said bank under the duress and 
compulsion of the laws of the State of South Dakota.' 
It is alleged that the law of South Dakota provided that, 
if the tax on personal property should not be paid when 
due. it should be collected through the sheriff, and that, 
in addition to other large and burdensome fees and mile¬ 
age chargeable and collectible by the sheriff, there might 
be added to such taxes a penalty of 15 per cent of the 
amount due. To hold that the provisions of the statute 
constituted a constructive duress or coercion would in 
effect render the payment of practically all taxes invol¬ 
untary and subject to be recovered back. As said bv the 
Supreme Court of Virginia in Phillips v. City of Ports¬ 
mouth. 115 Ya. 180.78 S.E. 651.655: ‘To hold that the im¬ 
position of a penalty which is designed to accelerate tin* 
prompt payment of taxes constitutes a duress would be to 
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render the payment of the great bulk of our taxes invol¬ 
untary and subject to be recovered back/ 

“True, it is alleged that the taxes were paid under pro¬ 
test, but this is not sufficient to save the payment from 
being voluntary in the sense which bars a recovery of the 
taxes paid, if it was not made under any duress, compul¬ 
sion, or threats, or under the pressure of process immedi¬ 
ately available for the forcible collection of the tax. Rail¬ 
road Co. v. Dodge County Commissioners. 9S U.S. 541, 25 
L. Ed. 196; Gaar, Scott Co. v. Shannon, 223 U.S. 46S, 
32 S. Ct. 236, 56 L. Ed. 510; United States v. New York 
& Cuba Mail S. S. Co., 200 U.S. 4SS, 26 S. Ct. 327, 50 L. 
Ed. 569; Chesebrough v. United States, 192 U.S. 253, 24 
S. Ct. 262, 4S L. Ed. 432; Steffen v. State, 19 S.D. 314. 
103 X.W. 44; Dexter v. Boston, 176 Mass. 247, 57 X.E. 
379. 79 Am. St. Rep. 306; Flower v. Lance, 59 X.Y. 603; 
Williams v. Merritt, 152 Mich. 621. 116 X.W. 3S6; Oak¬ 
land Cemetery Ass’n v. Ramsey County, 9S Minn. 404. 
10S X.W. 857, 109 X.W. 237, 116 Am. St. Rep. 377. 

“The payments were therefore voluntary, and the most 
that can be claimed for the plaintiff is that it was mis¬ 
taken as to the law. But taxes voluntarily paid under 
a mistake of law cannot be recovered back. San Fran¬ 
cisco tC X. R. Co. v. Dinwiddie (C.C.) 13 F. 798; Carr v. 
City of Memphis (C.C.A.) 22 F. (2d) 678; C. & J. Michel 
Brewing Co. v. State, 19 S.D. 302, 103 X.W. 40; 70 L.R.A. 
911; Steffen v. State. 19 S.D. 314. 103 X.W. 44; Yates 
v. Royal Ins. Co. 200 Ill. 202, 65 X.E. 726; volume 3. 
Cooley. Taxation (4th Ed.) para. 1294.” 

II 

Fees for business privilege licenses for petitioner’s two places of 
business in the District of Columbia were not collected errone¬ 
ously. 

Section 2. Title VI, supra, provides that no person shall en¬ 
gage in or carry on any business in the District of Columbia 
after sixty days from the approval of the Act without first 
having obtained a license so to do. and in Section 3 of said 
title it is provided that: 

“Each application for license shall be accompanied by 
a filing fee of S10: Provided, however. That no license 
fee shall be required of any person if he shall certify under 
oath that his gross receipts during the year immediately 
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preceding his application, if he was engaged in business 
during all of such period of time, or his gross receipts 
as computed in the manner provided in section 5 of this 
title, if he was engaged in business for less than one year 
immediately preceding his application, was not more than 
$2,000. * * *” 

Petitioner contends that its gross receipts from business in 
the District of Columbia during the year immediately pre¬ 
ceding its applications for licenses were less than $2,000 and 
therefore that no fees were required for such licenses. During 
the calendar year 1936 petitioner sold and delivered merchan¬ 
dise from its warehouse in tile District of Columbia in the 
amount of $1,663.12 (Rec. p. 28). In addition to the above 
amount petitioner received during the calendar year 1936 
$453,833.50 from sales to persons in the District of Columbia. 
Such sales were the result of orders solicited in the District of 
Columbia by petitioner’s salesmen operating out of its Balti¬ 
more sales office, the orders being subject to approval and ac¬ 
ceptance at petitioner’s Jersey City office. The merchandise 
so sold was shipped from points outside the District to custo¬ 
mers within the District by common carrier (Rec. p. 28). 
Section 1 (d) of Title VI, supra, provides: 

“The term ‘business’ shall include the carrying on or 
exercising for gain or economic benefit, either direct or 
indirect, any trade, business, profession, vocation, or com¬ 
mercial activity in or on privately owned property and in 
or on property owmed by the United States Government 
in the District of Columbia, not including, however, labor 
or services rendered by any individual as an employee 
for wages, salary, or commission.” 

Petitioner concedes that receipts in the amount of $1,663.12 
were derived from business in the District of Columbia. There¬ 
fore, the sole question in connection with the legality of the 
collection of the license fees here in question is whether $337 
($1,663.12 plus $337=$2,000.12). or more, of petitioner’s 
above-described receipts amounting to $453,833.50 were de¬ 
rived from a commercial activity in the District of Columbia. 
If more than $2,000 of petitioner’s total gross receipts were 
derived from a commercial activity in the District of Colum- 
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bia petitioner was required by Section 3 of Title VI, supra, to 
pay the S10 license fee for each of its two licenses, and the 
Board of Tax Appeals correctly held that such fees were not 
erroneously collected from the petitioner. 

The definition of “business” in Section 1 (d) of Title VI, 
supra, clearly indicates that the business privilege tax is to be 
measured by the gross receipts derived from any commercial 
activity in the District of Columbia. If receipts are derived 
from business transacted partly within and partly without the 
District, that portion of such receipts fairly apportioned to the 
activity carried on within the District of Columbia is subject 
to the business privilege tax. 

There would seem to be no question that the solicitation of 
orders by petitioner’s employees in the District of Columbia 
is a commercial activity and that a portion of petitioner’s 
gross receipts was derived from such activity. Petitioner 
makes no contrary contention but urges that the statute im¬ 
poses a tax upon the entire receipts from business transacted 
partly within and partly without the District or on none of 
such receipts and that the Board of Tax Appeals is without 
authority to determine that portion of petitioner’s receipts 
derived from a commercial activity in the District of Columbia 
and measure the tax thereon. 

It is clear that Congress intended the provisions of Title VI, 
supra, to apply to persons engaging in or carrying on business 
partly within the District and partly without the District. 
In Section 1 (a) of Title VI, railroads and railroad express 
companies which report to and are subject to regulation by the 
Interstate Commerce Commission are specifically exempted 
from the provisions of the Act. By specifically exempting this 
class of persons engaged in commerce between the District and 
the States, it clearly follows that Congress intended to include 
all other instrumentalities similarly engaged in commerce be¬ 
tween the District and the States. 

Taxation measured by gross receipts from interstate com¬ 
merce has been sustained when fairly apportioned to commerce 
carried on within the taxing jurisdiction. Western Live Stock 
v. Bureau of Revenue, 303 U.S. 250. In the case of Adams MJg. 
Co. v. Storen, 304 U.S. 307, and Gwinn, White & Prince, Inc. 
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v. Henneford, 59 S. Ct. 325, the Supreme Court held that taxes 
measured upon gross receipts from interstate sales were in¬ 
valid when not apportioned to the commerce carried on within 
the taxing State and clearly indicated that if such taxes are 
apportioned the constitutional objection is thereby removed. 
The Adams case was remanded for further proceedings not in¬ 
consistent with the opinion. In the case of James v. Dravo 
Contracting Co., 302 U. S. 134, which involved a gross receipts 
tax levied by the State of West Virginia, where it appeared 
that work had been performed partly in that State and partly 
in Pennsylvania, it was held, under authority of Hans Rees' 
Sons v. North Carolina, 283 U.S. 123, that the tax could be ap¬ 
portioned between the two States. It therefore appears that 
any state may impose a tax upon the gross receipts derived 
from a commercial activity within the taxing state. 

Although it would appear that Congress has authority to 
measure the tax upon the entire receipts from business carried 
on partly within and partly without the District of Columbia 
( Inter-Island Co. v. Hawaii, 305 U.S. 306), respondent makes 
no contention that the tax imposed by Title VI was intended 
to be measured upon receipts derived from a commercial ac¬ 
tivity without the District. Respondent does, however, con¬ 
tend that Title VI imposes a tax upon the receipts from orders 
solicited in the District of Columbia, except that portion 
which is shown to have been derived from a commercial ac¬ 
tivity without the District and thereby properly allocable to 
some other jurisdiction. Petitioner contends that, of the total 
receipts of $455,496.62 derived from sales to its customers in 
the District of Columbia during the calendar year 1936, less 
than $2,000 of such gross receipts were derived from a com¬ 
mercial activity in the District of Columbia. The burden was 
upon petitioner to prove this allegation. Petitioner failed to 
show what portion, if any, of its gross receipts should be al¬ 
located to points without the District and introduced no evi¬ 
dence tending to prove that less than $2,000 of such receipts 
were derived from a commercial activity in the District of 
Columbia. Its contentions in this regard are therefore with¬ 
out merit. 

The requirements for obtaining business privilege licenses 
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and collection of fees therefor are incidental to liability for 
the business privilege tax and designed to require the registra¬ 
tion of all persons subject to the provisions of Title VI and 
thereby facilitate collection of business privilege taxes. Li¬ 
censes are required of all persons engaging in any commer¬ 
cial activity in the District of Columbia. The petitioner here 
was engaging in a commercial activity in the District and was, 
therefore, required to obtain a license for each location where 
such activity was carried on. Under rules prescribed by the 
Board of Tax Appeals for the District of Columbia, in the case 
of Consolidated Expanded Metals Companies v. District of Co¬ 
lumbia, 67 W.L.R. 149, for determining the portion of gross 
receipts to be allocated to the District of Columbia in cases 
where orders are solicited here and delivery made by common 
carrier, that portion of petitioner’s gross receipts derived from 
commercial activity in the District of Columbia were in ex¬ 
cess of $2,000 and petitioner, therefore, was not entitled to a 
license or licenses without payment of the required fee there¬ 
for. 

CONCLUSION 

For the reasons stated above it is respectfully submitted 
that the decision of the Board of Tax Appeals was correct and 
should be affirmed. 
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